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February 13, 2024 
Sent via email 

sonja.cady@co.thurston.wa.us 

Hearing Examiner Sharon Rice 
c/o Sonja Cady, Land Use Clerk 
Thurston County 
3000 Pacific Avenue SE 
Olympia, Washington  98501 

RE: Project Name:  Oak Springs Plat (the “Project”) 
Project No.:    2013104463 
Applicant’s Response to Staff Report 

Dear Hearing Examiner Rice: 

This firm represents Conwell Investments, LLC (the “Applicant”) regarding the above-
referenced Project.   

The Applicant has reviewed the Hearing Examiner Staff Report for the February 13, 2024 Public 
Hearing and offers the following additional information in support of the application and in response to 
the Staff Report. 

A. Project Background & Procedural History

The Applicant submitted a complete application for the preliminary plat of Oak Springs on 
October 18, 2013.  (Att. A to Staff Report).  The Project therefore vested to all zoning and land use 
controls in place as of October 18, 2013, with the exception of stormwater.  RCW 58.17.033(1); 
Snohomish Cty v. Pollution Control Hearings Board, 187 Wash.2nd 346 (2017) (en banc). 

The County issued a Notice of Application for the Project on February 11, 2014, soliciting public 
and agency comments.  (Att. W to Staff Report).  Various agencies, the City of Lacey, and several 
members of the public provided comments in response to the Notice.  (Atts. O, R, V, AA, and BB to 
Staff Report and Ex. 5.25). 

The County’s review of the Project was initially delayed due to the need for County staff to have 
WDFW review and approve the Oak Habitat Assessment and related materials for the Project based on 
County procedures in place at the time the application was submitted. (Staff Report at 6 and Atts. S, Y, 
Z, BB, and CC).  However, while review of Oak Springs was ongoing by WDFW and internal County 
departments, the County reviewed and approved the 1,037-lot preliminary plat of Oak Tree Preserve 
immediately adjacent to the Applicant’s property.  (Proj. No. 2009103087).  Traffic issues which arose 
during the review of the Oak Tree Preserve project (and related appeals) caused County Public Works 
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to conclude that several intersections along the Marvin Road corridor did not meet regulatory 
transportation concurrency standards. 

 
The County first notified the Applicant of the concurrency issue by memo dated April 16, 2015, 

enclosing a Concurrency Review procedure memorandum from the County Engineer applicable to 
projects, like Oak Springs, which contributed traffic to identified Marvin Road Corridor intersections.  
(Ex. 5.11).  The memorandum informed the Applicant that its options were as follows: 

 

 
Two months later, on June 29, 2015, the Applicant received a second memorandum from the 

County Public Works regarding the concurrency issue.  (Ex. 5.12).  This memorandum outlined a “third 
option” which would “allow developers to purchase reserve capacity in order to move forward with their 
projects.”  (Id. at 1 and Ex. 5.13 (the “Concurrency White Paper”) (emphasis added).  The Concurrency 
White Paper identified targeted improvements through the horizon year of 2020, and then calculated a 
“Reserve Capacity” fee for the remaining trips – which would be charged on a “voluntary” basis separate 
from, and in addition to, any SEPA mitigation or impact fee which may be applicable.   

 
The County’s “Reserve Capacity” fee determination priced the first 83 trips at $15,000 and the 

next 82 trips at $30,000, with the total determined by the number of PM peak hour trips that the Project 
would contribute to the corridor.  (Ex. 5.12).  The Oak Springs Traffic Impact Analysis identified 89 PM 
peak hour trips into the impacted corridor, which would have resulted in a minimum possible fee 
calculation for the Project as follows: 

 
83 trips x $15,000 + 6 trips at $30,000 = $1,425,000 
 

 Of course, this fee would be significantly greater if any of the $15,000 trips were purchased by 
other developers (as would ultimately occur, see Exs. 5.16 and 5.18).  The only other alternative to 
achieve concurrency and move forward would have been for the the Applicant to construct the estimated 
$6,200,000 of intersection improvements described in the Concurrency White Paper on its own. 
 

After receiving the June 29, 2015 memorandum, the Applicant engaged counsel and consulted 
with transportation engineers to evaluate the legality of the County’s “Concurrency White Paper” 
program and evaluate its options.  Meanwhile, the Applicant declined to pay the “voluntary” fee, 
choosing to have the Project remain on hold as outlined in the April 16, 2015 County notice while trying 
to find a path forward. 

 
The Applicant’s initial approach was to try and find alternatives to achieve concurrency through 

additional analysis.  To do so, the Applicant retained a second traffic engineer (DKS) to review the 
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original TIA and Concurrency White Paper and develop approaches by which concurrency could be 
achieved.  The Applicant diligently continued this effort from 2016 through 2018, submitting an updated 
TIA, and repeatedly engaging with County officials to determine the current status of concurrency on 
the corridor (which relied in part on the pace of the Oak Tree Preserve development) and identify creative 
solutions.  The County rejected every offered alternative, and so the Applicant continued to wait, while 
the Project remained in suspended animation for purposes of review.  (Exs. 5.11-.16). 

 
The Project remained in this involuntary concurrency “hold” when the COVID-19 pandemic 

began in March of 2020.  Throughout 2020 and 2021, as the Oak Tree Preserve development continued 
pace and more and more “voluntary” fee trips were purchased under the Concurrency White Paper 
program, the Applicant regularly checked with County Public Works Staff on the status of the application 
and concurrency.  The Applicant even hired yet another traffic engineer, Fehr Peers – a consulting firm 
which develops traffic impact fee ordinances for local governments, including Thurston County – to try 
and navigate a path to get the Project to a hearing - all to no avail.  (Ex. 5.17).  This continued through 
2021.  (Ex. 5.18). 

 
Finally, on February 17, 2022 – after the Project had been on “hold” for nearly seven years – 

County Public Works determined that concurrency on the Marvin Road Corridor had been met, and that 
payment of the “voluntary” fee under the Concurrency White Paper was no longer required, as follows:   

 
(Att. P to Staff Report).   
 
Upon learning - through its own efforts, as after seven years of waiting, no notice was sent – that 

concurrency had at last been reached, the Applicant promptly requested that the County resume Project 
review, issue a SEPA determination, and have the Project set for hearing.  (Ex. 5.7).  It ultimately took 
the better part of 2022 for the County to identify a new assigned planner (Ron Buckholt) and for that 
new planner to begin work.  (Exs. 5.7-5.9).  However, when that planner also left the County in late 
2022, the Project inexplicably stalled again for months.  Mr. Bures ultimately assigned himself to the 
file, and a SEPA determination was issued several months later, on September 18, 2023.  (Att. E to Staff 
Report). 

 
Today’s public hearing on the Project is being held an incredible 3,770 days (or 10 years, 3 

months, and 26 days) from the date of complete application – all through no fault of the Applicant. 
 
B. Applicant’s Response to Staff Report 
 

1. Oak Habitat 
 
As noted in the Staff Report, the Project contains Oregon White Oak habitat protected under the 

Critical Area Ordinance (Thurston County Code (“TCC”) 24.25).  Following protocols in place at the 
time of application, the Applicant submitted a professionally prepared Oak Habitat Evaluation and Tree 
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Plan with the preliminary plat application (Atts. N and S to Staff Report).  This, in turn, triggered a 
requirement for a site visit with the Project biologist, WDFW, and Thurston County staff, which did not 
occur until January 12, 2015.  Following the site visit, the Project biologist prepared a proposed 
mitigation plan for the Project based on WDFW’s recommendations.  (Att. Z to Staff Report).  WDFW 
reviewed the plan and provided comments to the County on March 4, 2015.  (Att. BB to Staff Report).   

 
WDFW’s review of the Applicant’s proposed Oak Habitat Management Plan measures was 

actively underway at the time the Project was placed on “hold” in April 15, 2015 due to the transportation 
concurrency issue detailed above.  In late November 2015, as it continued to work through concurrency, 
the Applicant followed up with the then-assigned County planner, Tony Kantas, regarding the status of 
the Project, including approval of the Oak Habitat Management Plan.  Emails from this time demonstrate 
that the WDFW reviewer, Darric Lowery, had informed Mr. Kantas that the Oak Habitat Management 
Plan had been approved.  (Att. CC to Staff Report). 

 
By the time the County resumed review of the Project in February 2022, the original Project 

biologist and all WDFW reviewers were no longer in their respective positions.  To address the Oak 
Habitat issue, the Applicant retained Landau to review the prior reports and WDFW comments and 
prepare and submit a final Habitat Management Plan (“HMP”) for the Project consistent with the 2015 
WDFW comments and final approval.  (Att. Y to Staff Report).  Despite submittal of the HMP, the Staff 
Report did not address compliance with HMP requirements in its proposed conditions of approval.  The 
Applicant has proposed an additional condition (Condition 81) to ensure compliance with the HMP in 
its proposed revised conditions of approval, which are attached at Tab A.  

 
2. Traffic 

 
The County required a Traffic Impact Analysis (“TIA”) for the Project, which was submitted in 

2013.  (Att. EE to Staff Report).  Following review, and in response to public comment on the Notice of 
Application from the adjacent Evergreen Heights subdivision, Public Works required the Applicant to 
complete a speed study, which was submitted on May 22, 2014.  (Ex. 4). 

 
As detailed above, the Project remained on “hold” for transportation concurrency from April 16, 

2015 until February 17, 2022.  After the “hold” was lifted, the Applicant’s traffic engineer, Aaron Van 
Aken, contacted Public Works to determine what updates to the TIA may be required for the Project to 
go to hearing.  Public Works consulted with the City of Lacey, as the Project is located in the Lacey 
UGA, and determined that due to trip generation volumes, only a new Trip Generation Assessment 
would be required, which was submitted on August 2, 2022.  (Att. T to Staff Report; Ex. 5.19).  The City 
of Lacey reviewed the original TIA as well as the updated Trip Generation Assessment and requested 
mitigation in the form of transportation mitigation fees and construction of frontage improvements 
within the Project to City standards.  (Exs. 5.20 and 5.25).  The Project will also pay the County’s traffic 
impact fee under TCC 25.08.010 in effect at the time of building permit issuance, which is currently 
$3,630 per single family unit (Central UGA rate), or $323,070.00.   

 
The Applicant notes that MDNS Condition 1 and the corresponding recommended condition of 

approval in the Staff Report call for payment of a lump sum traffic impact fee of $60,148.82 to the City 
of Lacey prior to final plat approval unless the timing is altered by agreement of Thurston County and 
the City of Lacey.  (Staff Report at 7 and Att. E).  The Applicant does not object to this condition.  
However, the City’s 2022 review comments as well as proposed conditions in the February 7, 2024 
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Public Works recommendation for preliminary plat approval call for a plat note directing payment of the 
mitigation fee on a per lot basis at the time of building permit, with annual escalations.  (Exs. 3 and 
5.20).  The Applicant proposes striking the second condition calling for the plat note in its proposed 
revised Conditions of Approval (Tab A) due to lack of consistency with the MDNS. 

 
3. School Impacts & Safe Walking Routes 

 
There is no indication in the record that the North Thurston School District (“NTSD”) 

commented on the Project application at any point during its history.  However, the Project will mitigate 
impacts to NTSD facilities through payment of school impact fees at the time of building permit issuance 
as provided for in TCC 25.08.030.  School impact fees for the Project are currently $5,422 per single-
family unit, or $482,558, under the current fee schedule.  (Ex. 5.23).  The Project’s streets will include 
required sidewalks, which will in turn connect to an existing safe walking route through Evergreen 
Heights on 28th Way SE to Woodgrove Street SE, and then along Marvin Road until reaching the 
pedestrian crossing shown below to reach Evergreen Forest Elementary School.   

 

 
 
(Google Street View Image, dated May 2023). 
 

4. Mazama Pocket Gopher & Habitat Conservation Plan Compliance 
 
 As described in the Staff Report, the Project is excluded from HCP compliance pursuant to TCC 
17.40.020E(1)(a) reviews for Mazama pocket gopher were completed pursuant to County protocols, with 
no habitat identified.  (Staff Report at 5).  USFWS in fact issued two “good to go” letters for the Project 
under County protocols, first in 2014 (Att. O to Staff Report), and again in 2016 (Ex. 5.4).  The Applicant 
completed an additional voluntary gopher review in 2018 while the Project remained on “hold” due to 
transportation concurrency.  (Att. X to Staff Report).  The Applicant had a final review done in 2022, 
after review of the Project resumed.  (Ex. 5.5).  Each of these reviews confirmed the absence of Mazama 
pocket gopher. 
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5. Response to Public Comments 
 
 The Project received several public comments in response to the publication of the February 11, 
2014 Notice of Application, mainly from the adjacent Evergreen Heights subdivision.  (Att. AA to Staff 
Report).  Many of these comments, as well as those received prior to today’s public hearing, concerned 
the impacts of increased traffic through the subdivision, suggesting that access should be taken instead 
directly to Marvin Road.  (Id.).  The County responded to public concerns by requiring the Applicant to 
complete a speed study (Ex. 4); while the results of that study are from 10 years ago, there have not been 
any material changes to the subject street or neighborhood since it was completed. 
 
 Regarding access directly to Marvin Road, the Applicant does not have any frontage on or legal 
access to provide a direct connection as an alternative to connecting through the existing Evergreen 
Heights neighborhood, which was developed to include street connections to the south serving the 
Applicant’s Property at Accalia Street SE and 28th Way SE.  The streets within Evergreen Heights were 
developed to required City of Lacey standards, and the Project’s streets and proposed connections 
through and to those streets were reviewed by the City of Lacey.  (Ex. 5.25). 
 

 
 
 (Thurston County GIS Mapping). 
 
 Finally, the Applicant notes that even if it had legal access, Marvin Road is classified as an 
arterial road.  Both the County and the City impose access management, and in the County, road 
standards require that where a property has frontage on more than one roadway, access should be limited 
to the lowest volume roadway.  (Thurston County Road Standards 7.03(B); City of Lacey Development 
Guidelines at 4B.025 (Access Management)). 
 

6. Conditions of Approval 
 
 The Applicant has prepared a set of proposed revised conditions of approval attached at Tab A 
for the Hearing Examiner’s consideration.  The Applicant’s proposed revised conditions incorporate the 
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Public Works recommended conditions of approval of February 7, 2024, renumber accordingly, and 
request the following modifications: 
 

• Strike out verification language in Condition 21 about the STEP system.  Steve Hatton, 
the Project’s engineer, will testify at today’s hearing that the “verification” work has 
already been completed in conjunction with a prior development, so that is no longer 
required.  See Ex. 5.22. 

• Add “2022” to the drainage manual reference in Condition 60, as the Project will be 
required to comply with current stormwater standards. 

• Strike out the requested plat note under regarding payment of traffic mitigation fees to 
the City of Lacey (addressed above). 

• Add proposed Condition 81 addressing compliance with Oak Habitat mitigation plan 
(addressed above).  

 
The Applicant looks forward to the opportunity to take this long-pending Project to public 

hearing. 
 
      Respectfully submitted, 

 
DICKSON FROHLICH PHILLIPS BURGESS PLLC  

 
 
 

Heather L. Burgess 
 
HLB/dlg 
Attachments: 
Tab A – Applicant’s Proposed Revised Conditions of Approval 
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