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Andrew Deffobis

From: sejdrj@msn.com <donotreply@wordpress.com>
Sent: Monday, September 16, 2019 7:22 PM
To: SMP
Subject: Incoming SMP Comment

Categories: To Do Public Comment

Your Name (Optional):  
 
Your email address: sejdrj@msn.com 
 
Comment: I think the proposed guidelines are great. As a home owner I have always wanted to put money into 
structural items, like framing, good electrical and plumbing and the existing guidelines limit you on those because on the 
dollar amount limit. And if the former owner neglected those areas you can now bring it up to today standards. The 
former 50 percent rule really prevents doing the necessary upgrades. And may prevent people from making the houses 
able to last longer because that 50 percent limit makes you have to chose where that money goes, electrical or framing. 
Not both. And the value of the house is based on the past condition of the house but is being put onto today's cost, so 
older houses in bad condition can never "catch up". Those houses probably need the most done to them to make them 
safe. 
 

Time: September 17, 2019 at 2:21 am 
IP Address: 174.21.126.133 
Contact Form URL: https://thurstoncomments.org/comment‐on‐the‐proposed‐shoreline‐code‐update/ 

Sent by an unverified visitor to your site. 



From: Thurston County | Send Email [mailto:spout@co.thurston.wa.us]  
Sent: Tuesday, March 19, 2019 11:11 AM 
To: Brad Murphy <brad.murphy@co.thurston.wa.us> 
Subject: Thurston County Shoreline update 
 

This email was created by the County Internet web server from the email masking system. 
Someone from the Public has requested to contact you with the following information: 

To: Brad Murphy 

Subject: Thurston County Shoreline update 

From: John P Carpenter 

Email (if provided): jcarpenter373@comcast.net 

Message: 
Good morning, as the owner of two parcels on Lawrence Lake, I would like to register my support for 
the recommendations of the Thurston County Shoreline Stakeholder Coalition as submitted to the 
Planning Commission.. I believe the Commission should seriously consider the suggestions on piers 
and floats and dollar values to keep updated with inflation and State regulations. A high priority 
should be put upon protecting existing uses/structures. These are OUR homes we are talking about! 
Unfortunately due to illness I will not be able to attend tonight's meeting. Thank you-John  

Revised 1/22/2017 

 

mailto:spout@co.thurston.wa.us
mailto:brad.murphy@co.thurston.wa.us
mailto:jcarpenter373@comcast.net


       
 
       7600 Redstart Dr. SE 
       Olympia, WA 98513 
 
       April 17, 2019 
 
 

Mr. Brad Murphy 
Senior Planner, Shoreline Master Program  (SMP)Review 
Thurston County  
2000 Lakeridge Dr. SW 
Olympia, WA 98502 
 
   Re:  SMP Review 
 
Dear Mr. Murphy, 
 
The South Sound Sierra Club Group is concerned about the County's trend of converting shorelines to 
favor industrial aquaculture.    
 
In the draft SMP Chapter 19.300 General Goals and Policies, and section 19.300.120 Economic 
Development,  B.   Policy SH-23 “Water-oriented economic development, such as those aquaculture 
activities encouraged under the Washington Shellfish Initiative, should be encouraged and shall be 
carried out in such a way as to minimize adverse effects and mitigate unavoidable adverse impacts to 
achieve no net loss of shoreline ecological functions.”   The bolded word should be changed to limited 
due to the industry's harmful practices in bed preparation (scraping, removal of sand dollars, starfish 
and eelgrass), the use of heavy equipment on fragile beaches, plastic pollution with pvc pipes and 
netting, the spraying of pesticides and herbicides and hydraulic harvesting disrupting the substrate.   
 
I urge a careful review of industry practices to limit expansion and more rigorous environmental 
protections in order to favor shoreline ecological function and public access and recreation of our 
public waters.  Too much of Thurston County's shorelines has been diverted to a monoculture that is a 
significant risk to our forage fish habitat so important to salmon and Orca recovery. 
 
We are not opposed to shellfish aquaculture, but advocate for environmentally responsible practices 
which should be specified in the SMP. 
 
On behalf of the South Sound Sierra Club Group, representing over 2400 members, I urge you 
to incorporate these recommendations when finalizing the Thurston County Shoreline Master Plan. 
 
Respectfully, 
 
 
Phyllis Farrell, Chair, 
South Sound Sierra Club Group 
 
cc:  Thurston County Commissioners 
       Thurston County Planning Commission 



 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
          7600 Redstart Dr. SE 
          Olympia, Wa 98513 
 
          May 9, 2019 
 
 
 
Brad Murphy 
Senior Planner, Shoreline Master Program (SMP) Review 
Thurston County 
2000 Lakeridge Dr. SW 
Olympia, WA 98502 
 
  Re:  May 14 Planning Commission Meeting 
 
Dear Brad, 
 
I am unable to attend this meeting (vacation), but I have submitted previous testimony & written 
comments that shorelines (especially marine)  need to be protected by buffers  to ensure “no net loss” 
of ecological function and to protect forage fish habitat.  With sea level rise, this is especially important 
to maintain, even increase the buffers. 
 
In the Futurewise letter of March 6th, p.16  Shading forage fish spawning habitat can require 56-125 feet of 
marine riparian vegetation to maintain 80% of the shaded area.  “Protecting Nearshore Habitat and Functions in 
Puget Sound” documents that protecting wildlife habitats requires buffers 240-902 feet wide. 
 
I urge marine buffers be maintained at a minimum, and be increased for new development. 
 
 
Respectfully, 
 
 
 
 
Phyllis Farrell 
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Andrew Deffobis

From: Ian Lefcourte
Sent: Thursday, September 19, 2019 2:22 PM
To: SMP
Subject: FW: SMP
Attachments: aquaculturepics.docx

Comment for PC 
 

From: PlanningCommission <PlanningCommission@co.thurston.wa.us>  
Sent: Thursday, September 19, 2019 11:47 AM 
To: Andrew Deffobis <andrew.deffobis@co.thurston.wa.us>; Brad Murphy <brad.murphy@co.thurston.wa.us> 
Cc: Ian Lefcourte <ian.lefcourte@co.thurston.wa.us> 
Subject: FW: SMP 
 
Comment for PC 
 

From: Phyllis Farrell <phyllisfarrell681@hotmail.com>  
Sent: Wednesday, September 18, 2019 2:09 PM 
To: PlanningCommission <PlanningCommission@co.thurston.wa.us> 
Cc: Anne Van Sweringen <avansw2@gmail.com>; Patrick Townsend <patrick.townsend@townsendsecurity.com> 
Subject: SMP 
 

Greetings Commissioners, thank you for your time and work on the County SMP review. 
 
I want to reemphasize the need for language in this SMP that reflects the will of the County to design and 
regulate permissible shoreline 
impacts.  The language in this plan may guide practices for many years. It is my understanding that if specific 
language is not in the SMP, the Shorelines Hearings Boards have no jurisdiction over the permit process.  So 
your words count! 
 
I urge you to protect  and maintain buffers, especially salt water shorelines threatened by sea level rise. 
 
You should consider "Net Ecological Gain" over No Net Loss" if we are to further salmon recovery:  Habitat loss 
and water quality degradation resulting from poorly regulated development has been documented to be a 
leading cause of the decline of the salmon populations the orcas rely on. This action has long been called for 
by Tribes, salmon recovery groups and a wide range of environmental partners.  You can recommend this 
policy and permitting change!   
 
Recommend phasing out the use of marine plastics polluting our waters and threatening sea life.  Aquaculture 
should be able to substitute biodegradable materials for netting and tubes....hemp, bamboo, wooden tubes, 
stainless steel etc.  I have attached pictures of the unsightly and dangerous plastic materials used in geoduck 
operations. 
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Insert language to restrict the use of hydraulic harvesting....how is it homeowners are required to have an 
hydraulic permit to work on stairs or bulkheads, but the aquaculture industry is allowed to "blow up" sensitive 
near shore environments? 
 
Thank you for your service. 
 
Phyllis Farrell 
 
 
 
 
 
 
 
 
 
 
 

Sent from Outlook 



1

Andrew Deffobis

From: Ian Lefcourte
Sent: Monday, October 14, 2019 1:07 PM
To: SMP
Subject: FW: VICTORY! Army Corps' shellfish aquaculture permit is unlawful in WA!
Attachments: 2019-10-10 Dkt 65 - ORDER Holding NWP 48 Unlawful.pdf

Categories: To Do Public Comment

See FWDed 
 

From: Brad Murphy <brad.murphy@co.thurston.wa.us>  
Sent: Monday, October 14, 2019 12:11 PM 
To: Andrew Deffobis <andrew.deffobis@co.thurston.wa.us>; Ian Lefcourte <ian.lefcourte@co.thurston.wa.us> 
Subject: FW: VICTORY! Army Corps' shellfish aquaculture permit is unlawful in WA! 
 
FYI.. please include in comment matrix. 
 
Thanks! 
 

From: Phyllis Farrell <phyllisfarrell681@hotmail.com>  
Sent: Friday, October 11, 2019 4:26 PM 
To: Brad Murphy <brad.murphy@co.thurston.wa.us>; PlanningCommission <PlanningCommission@co.thurston.wa.us> 
Subject: Fw: VICTORY! Army Corps' shellfish aquaculture permit is unlawful in WA! 
 
FYI.  Please note the comments on the use of plastics.... I am advocating the SMP Review include language phasing out 
aquaculture plastic PVC pipes and netting in favor of biodegradable materials such as hemp or bamboo. 
 
Respectfully  
 
Phyllis Farrell 
 
Sent from Outlook  

From: Darlene Schanfald <darlenes@olympus.net> 
Sent: Friday, October 11, 2019 1:41:46 PM 
Subject: Fwd: VICTORY! Army Corps' shellfish aquaculture permit is unlawful in WA!  
  

Great News for the Protection of Puget Sound and Our Coastal Waters, 
 
The Coalition is pleased the Federal judge agreed with us that the Army Corps shellfish aquaculture permit is 
unlawful in Washington State.  We have said all along that the Army Corps should not have been issuing all 
these aquaculture permits without first doing more analysis to determine the potential impacts on the Sound 
and its inhabitants. 
 
We are very grateful for all of the support we have received over these years as we brought attention to these 
adverse impacts. I have attached the judges order that we are evaluating.  We will have more thoughts for you 
later. 
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Sincerely, 
Laura Hendricks 
Director, Coalition To Protect Puget Sound 
 

  



From: Phyllis Farrell
To: ecyrefedpermits@ecy.wa.gov
Cc: Tye Menser; John Hutchings; Gary Edwards; Andrew Deffobis
Subject: Geoduck permit comments
Date: Wednesday, February 12, 2020 12:46:32 PM

·        Chelsea Farms – Williams Geoduck Beach, Thurston County, 7133 Cooper Pt. Rd, Olympia,
Wa-4 acres

·        Chelsea Farms – Lewis Shellfish Beach, Thurston County, 7435 Cooper Pt. Rd., Olympia, WA-
1 acre

I am submitting comments regarding the two sites above:

I am opposed to these permits and the expansion of industrial aquaculture in Thurston County
and Puget Sound.

Industrial aquaculture operations are taking over our precious shorelines threatening forage
fish habitat and salmon/orca recovery.  Protecting our shorelines from overdevelopment and
plastic contamination should be a priority over the expansion of aquaculture.

 The tribes and environmental groups (including the Orca Task Force) have recommended a
"net gain" standard instead of "no net loss".   How would the applicants guarantee "no net
loss"?   How could they provide for "net gain"?

Prohibiting the use of plastics should be a provision in the permit....there are alternatives to
plastic tubes and nets.  Plastic pollution is jeopardizing our marine environment and restricting
the use of aquaculture plastics is a step that local and state governments can and should take.

Respectfully,

Phyllis Farrell

Sent from Outlook

mailto:phyllisfarrell681@hotmail.com
mailto:ecyrefedpermits@ecy.wa.gov
mailto:tye.menser@co.thurston.wa.us
mailto:john.hutchings@co.thurston.wa.us
mailto:gary.edwards@co.thurston.wa.us
mailto:andrew.deffobis@co.thurston.wa.us
http://aka.ms/weboutlook


From: Phyllis Farrell
To: Andrew Deffobis
Subject: Fw: Draft SMP comments
Date: Wednesday, May 6, 2020 5:29:55 PM
Attachments: SMPcomments5.6.20.docx

Here is the letter/comments to be included in the record.

Thank you!
Phyllis

Sent from Outlook

From: Phyllis Farrell <phyllisfarrell681@hotmail.com>
Sent: Wednesday, May 6, 2020 3:33 PM
To: Andrew Deffobis <andrew.deffobis@co.thurston.wa.us>
Subject: Re: Draft SMP
 
Thanks Andrew,   I have developed some comments for tonight's meeting and a letter to you
which I will finalize soon.

I really appreciate your patience with me and helpful responses.

My concerns re plastic are for both fishing and aquaculture operations.  However, aquaculture
regulation falls under the SMP and taking on fishing plastic would have to be in another
process.   So, I want to influence what I can during this SMP update.  I know the regulations
require maintenance of equipment, but with differing degrees of success. There are obvious
lapses escaping into the marine environment and self regulating  by the aquaculture appears
inadequate while the County lacks staff and resources for adequate monitoring and
enforcement. 

I skimmed through Ch 19.400 re buffers, but I recall seeing some 2017 draft recommendations
which seemed more stringent.  How can 50' for marine Shoreline residential be adequate
given sea level rise and flood risks?

I did skim through the  Ch 19.500 link, but didn't see how it measured and addressed "no net
loss" of ecological function.   I just noticed permitting requirements re impervious surfaces,
vegetation buffer requirements etc...all related to protecting shoreline function, but what of
water quality, biodiversity etc. measures of ecological function?

I think I recall someone telling me the Public Hearing for the draft SMP is May 20th?  Are
public comments tonight wasted and should be saved?

mailto:phyllisfarrell681@hotmail.com
mailto:andrew.deffobis@co.thurston.wa.us
http://aka.ms/weboutlook





									7600 Redstart Dr. SE

									Olympia, WA 98513

                                                                                                                                   May 6, 2020



Andrew Deffobis - Associate Planner

Thurston County Planning

2000 Lakeridge Dr.

Olympia, WA 98502

	Re:  SMP Update Ch. 19.600

Dear Mr. Deffobis,

After reviewing the last Planning Commission meeting SMP draft document of Ch 19.600, I have the following comments:

I agree with Doug’s recommendation of differentiating between marine, riparian and lake      shorelines.

I have the following questions:

1) How is net loss being calculated? Are applicants, the County, or DOE required to keep data? Do they keep data, and is this reported?  If net loss occurs, is the permit revoked?   Given declining water quality in Puget Sound as well as declining salmon & Orca populations, “no net loss” is not being upheld or working.  How is the draft SMP addressing this?  

2) How are cumulative effects of a project measured and reported?

3) The Clean Water Act does not allow for water quality violations, therefore the SMP should not provide for mitigation.  Projects should not violate the CWA.

Re last meeting’s discussion re docks:  WAC 173-26-231(2) requires reducing the adverse impacts of shoreline modifications and limit in number and extent… and to assure that modifications do not result in net loss of ecological function.  I believe a requirement is to favor multi-use dock permitting, not individual new docks.  The draft option to consider allowing docks in the Natural environment of marine and lake shorelines and to strike the requirement to consider alternative moorage prior to allowing piers and docks is contrary to the WAC requirement. And increasing dock widths would impact shoreline ecological function and should not be allowed except in documented cases requiring ADA accessibility.

Given the projections of sea level rise, flooding risks, water quality concerns, and no net loss requirements, marine buffers should favor the 2017 draft recommendations and not be reduced.

I did not see in the draft language any of the environmental organizations’ recommendations of phasing out harmful marine plastics used in the aquaculture industry.  This would require the industry to pursue innovative alternatives such as biodegradable materials including hemp, bamboo, organic netting etc. instead of plastic zip ties, pvc pipe, and plastic netting contributing to plastic pollution, harm to wildlife and loss of biodiversity.

Thank you very much for your work and assistance to me in this process.   I appreciate your patience.   I became involved in this process out of concern for Puget Sound water quality and salmon/Orca recovery.  Our Thurston County shorelines are important in the recovery efforts.  I am not a scientist and it has required a lot of time and effort to acquire a superficial understanding of the issues.  Citizens rely on staff expertise and assistance for appropriate public participation.  Your contributions have been really helpful and I thank you sincerely.



Respectfully,



Phyllis Farrell











Thanks for all you do...hoping you see this before tonight's meeting.

Regards,

Phyllis

Sent from Outlook

From: Andrew Deffobis <andrew.deffobis@co.thurston.wa.us>
Sent: Thursday, April 16, 2020 3:01 PM
To: Phyllis Farrell <phyllisfarrell681@hotmail.com>
Subject: RE: Draft SMP
 
Hi Phyllis,
 
Thanks for tuning in last night. There were other members of the public viewing the meeting. If you
were using Zoom, you might have the option to see who else was there. As a meeting “panelist”, I
could see all the attendees (though some were just phone numbers, not named). Then again, staff
and Planning Commissioners had a different link to the meeting than the public did.
 
We did not take verbal public testimony at the meeting. Staff asked the public to submit written
comments to Polly Stoker (polly.stoker@co.thurston.wa.us) by noon the previous day, and the
names of commenters were read during the meeting. Public comments were posted on the website.
 
Yes, there is an option for the public hearing to consider removing the requirement for applicants to
demonstrate that a joint-use mooring structure is not feasible. This was a request by the Planning
Commission at a previous meeting. Based on direction from the Planning Commission, I am also
adding an option for the public to consider wider docks.
 
I realize I was scrolling pretty quickly through the document (and waiting for the Planning
Commission to stop me when they had a comment or question based on their prior review of the
document). I have attached a PDF of what I had on the screen for your review.
 
To briefly address the points you have raised:
 
Regarding buffers, there is an public hearing option in draft Chapter 19.400 to consider retaining the
current buffers on marine shorelines.
 
The chapter does not specifically comment on phasing out marine plastics. Is this comment mainly
directed at aquaculture practices? The SMP draft does require that materials used in aquaculture
operations are of sound construction, and that gear is monitored and maintained. Operators are
required to patrol for any gear that escapes and becomes debris. The SMP encourages flexibility in
the technology used, which could include alternate materials.
 

http://aka.ms/weboutlook
mailto:polly.stoker@co.thurston.wa.us
https://www.thurstoncountywa.gov/planning/Pages/pc-meetings.aspx


Section 19.500.105(K) of the draft SMP contains information on the County’s proposed methods of
monitoring no net loss.
 
New development must be designed to avoid the need for shoreline stabilization. The draft SMP also
requires applicants to demonstrate that “softer” methods of shoreline stabilization are infeasible
prior to permitting a bulkhead.
 
I would encourage you to provide testimony on these items (and any others) when we get to public
hearing. I can also include your email as part of the official comment record, if you would like.
 
Thanks for staying engaged in the process. Hopefully things will become more normal-ish soon. Stay
healthy!
 
 
Regards,
                                                                                            
Andrew Deffobis, Associate Planner
Thurston County Community Planning and Economic Development Department
2000 Lakeridge Drive SW
Olympia, WA 98502
Phone: (360) 786-5467
Fax: (360) 754-2939
 

From: Phyllis Farrell <phyllisfarrell681@hotmail.com> 
Sent: Wednesday, April 15, 2020 8:08 PM
To: Andrew Deffobis <andrew.deffobis@co.thurston.wa.us>
Subject: Draft SMP
 
Greetings Andrew, I signed into the Planning Commission meeting tonight for your briefing.
Thank you for your work!
 
I couldn't tell if there were other members of the public on as well, or if there was an
opportunity for public comment.
 
I agree with Doug's question about differentiating between marine, lake and riparian
shorelines.
 
I have questions about docks, piers & buoys...are you recommending removing language
requiring applicant to consider multifamily buoys or docks?  I thought this was a requirement
and a preferred option to reduce shoreline armoring.   Also, expanding dock widths from 4-6
feet, or even 8 feet, seems to contradict recommended practices.
 
The presentation scrolled through the document quickly, but it seemed to me few, if any, of
our environmental recommendations got into the draft document....  

https://www.thurstoncountywa.gov/planning/planningdocuments/Draft-Chapter-19.500-SMP-update-Strike-thru-WM.docx


 
     We are opposed to reducing marine buffers, given climate change, sea level rise and water
quality issues in Puget Sound.
 
      Was there any language about phasing out the use of marine plastics?
 
       Adopting the standard of "net gain" vs "no net loss"  which is apparently not working well,
given the decline of salmon and water quality.  Are there measures included to ascertain
cumulative effects in marine shoreline permits?
 
     The Puget Sound Partnership is recommending reducing marine shoreline armoring by
25%...how will this be accomplished in the current SMP?
 
It's late, and all I can think of for now.    Thank you for your work and service.
 
Regards,
 
Phyllis Farrell
 
      
 
Sent from Outlook

http://aka.ms/weboutlook


 

 

         7600 Redstart Dr. SE 

         Olympia, WA 98513 

                                                                                                                                   May 6, 2020 

 

Andrew Deffobis - Associate Planner 

Thurston County Planning 

2000 Lakeridge Dr. 

Olympia, WA 98502 

 Re:  SMP Update Ch. 19.600 

Dear Mr. Deffobis, 

After reviewing the last Planning Commission meeting SMP draft document of Ch 19.600, I have 
the following comments: 

I agree with Doug’s recommendation of differentiating between marine, riparian and lake      
shorelines. 

I have the following questions: 

1) How is net loss being calculated? Are applicants, the County, or DOE required to keep data? 
Do they keep data, and is this reported?  If net loss occurs, is the permit revoked?   Given 
declining water quality in Puget Sound as well as declining salmon & Orca populations, “no 
net loss” is not being upheld or working.  How is the draft SMP addressing this?   

2) How are cumulative effects of a project measured and reported? 
3) The Clean Water Act does not allow for water quality violations, therefore the SMP should 

not provide for mitigation.  Projects should not violate the CWA. 

Re last meeting’s discussion re docks:  WAC 173-26-231(2) requires reducing the adverse impacts of 
shoreline modifications and limit in number and extent… and to assure that modifications do not result 
in net loss of ecological function.  I believe a requirement is to favor multi-use dock permitting, not 
individual new docks.  The draft option to consider allowing docks in the Natural environment of marine 
and lake shorelines and to strike the requirement to consider alternative moorage prior to allowing piers 
and docks is contrary to the WAC requirement. And increasing dock widths would impact shoreline 
ecological function and should not be allowed except in documented cases requiring ADA accessibility. 

Given the projections of sea level rise, flooding risks, water quality concerns, and no net loss 
requirements, marine buffers should favor the 2017 draft recommendations and not be reduced. 



I did not see in the draft language any of the environmental organizations’ recommendations of phasing 
out harmful marine plastics used in the aquaculture industry.  This would require the industry to pursue 
innovative alternatives such as biodegradable materials including hemp, bamboo, organic netting etc. 
instead of plastic zip ties, pvc pipe, and plastic netting contributing to plastic pollution, harm to wildlife 
and loss of biodiversity. 

Thank you very much for your work and assistance to me in this process.   I appreciate your patience.   I 
became involved in this process out of concern for Puget Sound water quality and salmon/Orca 
recovery.  Our Thurston County shorelines are important in the recovery efforts.  I am not a scientist and 
it has required a lot of time and effort to acquire a superficial understanding of the issues.  Citizens rely 
on staff expertise and assistance for appropriate public participation.  Your contributions have been 
really helpful and I thank you sincerely. 

 

Respectfully, 

 

Phyllis Farrell 

 

 

 

 



From: Phyllis Farrell
To: Andrew Deffobis
Subject: Comments of PC 7.1.20 PC mtg
Date: Wednesday, July 1, 2020 5:13:17 PM
Attachments: SMP comments to Thurston Planning Commission July 1.docx

Andrew, I have attached a draft of comments I plan on making tonight.   Can you please
forward to PC members so they have an electronic version or can make a  hard copy?

Thanks

Phyllis

Sent from Outlook

mailto:phyllisfarrell681@hotmail.com
mailto:andrew.deffobis@co.thurston.wa.us
http://aka.ms/weboutlook

									7600 Redstart Dr. SE

									Olympia, WA 98513

									July 1, 2020



SMP comments to Thurston Planning Commission July 1, 2020                   



Greetings Commissioners,

As the SMP update process is nearing completion, I would like to emphasize the importance of the wording you recommend as this document will be in effect for many years and be the guiding document regarding the use of and protection of our shorelines.     Your questions and recommendations have been reflected in the draft language, but much of the public comment and recommendations have not made it into the draft language.  You can ask those be included in the draft plan.

I would like to refer you to two documents submitted by Anne Van Sweringen, representing 5 local environmental groups…the 30 pages of draft language suggestions dated July 15th, 2018 and 16 pages dated September 10, 2018.  Anne is a retired environmental planner and the documents contain best available science recommendations.  

Also, the Futurewise letter of March 6, 2019 has specific recommendations for areas in the draft SMP that do not meet the requirements of the SMA.  Please request those recommendations be included in the draft language.

I would like you to ask how the County is addressing the “no net loss” standard required by the SMA?  Between development, pollution and aquaculture, this standard is obviously not being met as evidenced by water quality issues and the decline of salmon and Orcas.  Please consider asking for a “net gain” standard and the requirements to implement that….the tribes, Orca Task Force and the Puget Sound Partnership have the rationale to support such language in an SMP.

The recent federal court decision invalidating the Army Corps of Engineers general NW48 aquaculture permits will require new individual aquaculture permits.  The court found that shellfish bed preparation, spraying, the use of plastics and hydraulic harvesting all have impacts on the environment. Thurston County should heed that ruling and look closer at aquaculture processes.  Recommend staff prepare appropriate regulations for aquaculture permits that will address these practices and ensure “no net loss”.

Maintaining and increasing marine buffers, reducing marine armoring and requiring more public access will benefit the shorelines and public interests.  Please make sure these recommendations are included in the draft SMP.



Thank you

Phyllis Farrell





         7600 Redstart Dr. SE 

         Olympia, WA 98513 

         July 1, 2020 

 

SMP comments to Thurston Planning Commission July 1, 2020                    

 

Greetings Commissioners, 

As the SMP update process is nearing completion, I would like to emphasize the importance of the 
wording you recommend as this document will be in effect for many years and be the guiding document 
regarding the use of and protection of our shorelines.     Your questions and recommendations have 
been reflected in the draft language, but much of the public comment and recommendations have not 
made it into the draft language.  You can ask those be included in the draft plan. 

I would like to refer you to two documents submitted by Anne Van Sweringen, representing 5 local 
environmental groups…the 30 pages of draft language suggestions dated July 15th, 2018 and 16 pages 
dated September 10, 2018.  Anne is a retired environmental planner and the documents contain best 
available science recommendations.   

Also, the Futurewise letter of March 6, 2019 has specific recommendations for areas in the draft SMP 
that do not meet the requirements of the SMA.  Please request those recommendations be included in 
the draft language. 

I would like you to ask how the County is addressing the “no net loss” standard required by the SMA?  
Between development, pollution and aquaculture, this standard is obviously not being met as evidenced 
by water quality issues and the decline of salmon and Orcas.  Please consider asking for a “net gain” 
standard and the requirements to implement that….the tribes, Orca Task Force and the Puget Sound 
Partnership have the rationale to support such language in an SMP. 

The recent federal court decision invalidating the Army Corps of Engineers general NW48 aquaculture 
permits will require new individual aquaculture permits.  The court found that shellfish bed preparation, 
spraying, the use of plastics and hydraulic harvesting all have impacts on the environment. Thurston 
County should heed that ruling and look closer at aquaculture processes.  Recommend staff prepare 
appropriate regulations for aquaculture permits that will address these practices and ensure “no net 
loss”. 

Maintaining and increasing marine buffers, reducing marine armoring and requiring more public access 
will benefit the shorelines and public interests.  Please make sure these recommendations are included 
in the draft SMP. 

 

Thank you 

Phyllis Farrell 



 



From: Phyllis Farrell
To: Andrew Deffobis
Subject: Re: Thurston aquaculture permit comments #201500264 & 200900657
Date: Friday, July 10, 2020 3:33:23 PM

Thank you Andrew, it was my recollection public comments would be accepted until August
1st, so I am assuming these are pending applications...if you could please forward to County
staff responsible for processing the permits, I would appreciate it.

Yes, please include these comments asking to limit and regulate the expansion of industrial
aquaculture in Thurston County in SMP records.

Regards 
 
Phyllis 

Sent from my iPad

On Jul 10, 2020, at 2:26 PM, Andrew Deffobis <andrew.deffobis@co.thurston.wa.us> wrote:

Hello Phyllis,
 
Thank you for your comments. To your knowledge, are they related to pending
applications? If so, I would want to route them to the planners who are leading those
project reviews.
 
Would you like these comments included in the SMP comment record?
 
 
Regards,
 
Andrew Deffobis, Associate Planner
Thurston County Community Planning and Economic Development Department
2000 Lakeridge Drive SW
Olympia, WA 98502
Phone: (360) 786-5467
Fax: (360) 754-2939
 

From: Phyllis Farrell <phyllisfarrell681@hotmail.com> 
Sent: Thursday, July 9, 2020 2:31 PM
To: ecyrefedpermits@ecy.wa.gov
Cc: Andrew Deffobis <andrew.deffobis@co.thurston.wa.us>
Subject: Thurston aquaculture permit comments #201500264 & 200900657
 

mailto:phyllisfarrell681@hotmail.com
mailto:andrew.deffobis@co.thurston.wa.us
mailto:andrew.deffobis@co.thurston.wa.us
mailto:phyllisfarrell681@hotmail.com
mailto:ecyrefedpermits@ecy.wa.gov
mailto:andrew.deffobis@co.thurston.wa.us


This is in regards to the #201500264 Dibble Property Geoduck Farm application
for a geoduck permit in Totten Inlet in Thurston County.  Totten Inlet is already
over 80% farmed, reducing biodiversity and jeopardizing ecological function. 
With the recent Court decision declaring that the Army Corps of Engineers
general permit violates the Clean Water Act, is this request under that permit? If
so, wouldn't it be invalid?  It is my understanding that individual permit
requirements are being developed, so are not yet available.  Industrial
aquaculture has converted our shorelines into factory farms limiting public
access, polluting our public waters with plastics and whose practices are
disrupting the shoreline ecology.  Please deny aquaculture permits until more
protective guidelines are available. 
 
Re: the #200900657 Taylor Shellfish Eld Inlet application expanding oyster/clam
operations from 99 acres to 128 acres.  Is this under the Army Corps of Engineers
general permit disallowed by the recent Court decision?  Such a large operation
converting our public waters and shorelines to industrial purposes restricts public
access and navigation with such a huge 200 foot dock.
 
Industry operations are jeopardizing ecological function, reducing biodiversity and
polluting with plastics.  Please deny permits and develop protective guidelines
which guarantee no net loss.
 
Respectfully,
 
Phyllis Farrell
 

Sent from Outlook

http://aka.ms/weboutlook
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Andrew Deffobis

From: Andrew Deffobis
Sent: Thursday, June 6, 2019 10:23 AM
To: SMP
Subject: FW: Toxic Blue-Green Algae Blooms on Thurston County Lakes

FYI – staff response to citizen question. I will forward any additional response I receive from Environmental Health. 
 
 
Regards, 
 
Andrew Deffobis, Associate Planner 
Thurston County Community Planning and Economic Development Department 
2000 Lakeridge Drive SW 
Olympia, WA 98502 
Phone: (360) 786‐5467 
Fax: (360) 754‐2939 
 
NEW WEBSITE COMING SOON: The Community Planning department will soon finish moving its content to a new 
website. That means a new look, new menus and a new way to find things. Some pages, like the Comprehensive Plan 
and Shoreline Master Program are already on the new site, so there will be no change. Go to the new site for more 
details. 
 

From: Andrew Deffobis  
Sent: Thursday, June 06, 2019 10:22 AM 
To: rvmijensen@hotmail.com 
Subject: RE: Toxic Blue‐Green Algae Blooms on Thurston County Lakes 

 
Hello Bob, 
 
I received your message regarding algae blooms on County lakes. The Shoreline Master Program (SMP) will establish 
how development and redevelopment can occur on Thurston County shorelines, including marine waters, lakes over 20 
acres, and streams with a  flow of greater than 20 cubic feet per second.  
 
The SMP will establish buffers on the shoreline for new development. These buffers will control how close development 
(including septic systems) may occur to the shoreline. The intent is to preserve the function of the shoreline 
environment, protect shoreline water bodies, and protecting new development from flooding, landslides, and the need 
for shoreline stabilization by creating physical distance between development and the water. However, the SMP will not 
have any requirements for existing septic systems. 
 
The update includes a Shoreline Restoration Plan. The draft plan includes a general recommendation that education and 
incentives, such as septic repair/replacement loan programs, be established as resources and funding permit. 
 
I have reached out to one of our environmental health specialists for more information on septic systems and algae 
blooms, and will let you know what I hear. If you have questions in the meantime, please let me know. 
 
 
Regards, 
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Andrew Deffobis, Associate Planner 
Thurston County Community Planning and Economic Development Department 
2000 Lakeridge Drive SW 
Olympia, WA 98502 
Phone: (360) 786‐5467 
Fax: (360) 754‐2939 
 
NEW WEBSITE COMING SOON: The Community Planning department will soon finish moving its content to a new 
website. That means a new look, new menus and a new way to find things. Some pages, like the Comprehensive Plan 
and Shoreline Master Program are already on the new site, so there will be no change. Go to the new site for more 
details. 
 

From: Thurston County | Send Email [mailto:spout@co.thurston.wa.us]  
Sent: Friday, May 31, 2019 6:03 PM 
To: Andrew Deffobis <andrew.deffobis@co.thurston.wa.us> 
Subject: Toxic Blue‐Green Algae Blooms on Thurston County Lakes 

 

This email was created by the County Internet web server from the email masking system. Someone 
from the Public has requested to contact you with the following information: 

To: Andrew Deffobis 

Subject: Toxic Blue-Green Algae Blooms on Thurston County Lakes 

From: Bob Jensen 

Email (if provided): rvmijensen@hotmail.com 

Message: 
Dear Andy, 
 
My name is Bob Jensen. Until recently, my wife Maria and I were residents in Pattinson Lake 
Townhomes. We have moved to Panorama. 
 
I have submitted comments suggesting the updated County Shoreline Master Program address 
the increasing presence of toxic blue-green blooms in the shoreline lakes in Thurston County 
We recently returned from living in Ecuador. Does the latest update of the program require 
regulations on septic systems that will combat this problem? 
 
Blessings, 
Bob Jensen  
Revised 1/22/2017 



From: Bob Jensen
To: Andrew Deffobis
Cc: pmrlowe@comcast.net; mcbeehler@outlook.com
Subject: Thurston County Shoreline Master Program Amendments -- Toxic Blue-Green Algae Blooms
Date: Wednesday, June 3, 2020 9:45:31 PM

Dear Andrew,

I just watched on Zoom, the Thurston County Planning Commission
discussion, and your presentation regarding proposed amendments
to the County Shoreline Master Program (SMP).  It was not open
to public discussion.  Therefore, subsequently, I left you a
voicemail message on your office phone.

My name is Robert (Bob) Jensen.  I am deeply concerned about
the increasing occurrence of toxic blue-green algae blooms on
Pattison and other shoreline lakes in the County.

I have an extensive history in the administration and
adjudication of activities on the shorelines of the State.  I
believe I have detailed this to the County in previous written
comments.  Please advise me if you need elaboration of this.

The toxic algae blooms are primarily caused by leaking
phosphorous into lakes.  This accumulation is due to the
continual of phosphorous into the lakes from septic systems. 
Absent requiring sewers, which is unlikely to happen any time
soon; the only practical control currently available is the
limitation of the outflow of phosphorous from residential
septic systems into the lakes.  For this reason, I advocate
mandatory monitoring and maintenance of the existing systems. 
In addition, the problem is grave enough to consider a
moratorium on new residential development on shoreline lakes;
until the toxic blue-green algae blooms end on the lakes. 

Unfortunately, the County Commission, approximately three years
ago, rejected a proposed ordinance, which would have required a
fee; which would have been used by the County Health
Department, to regulate septic systems on lakes subject to
increasing residential use.

As a result of this failure, and as a complement to the
authority of the County Health Commission, the Shoreline
Master Program must be the primary tool to control these toxic
algae blooms. 

I know how critical the placement of sewers is to controlling
the blooms.  I lived in Seattle, as a youth, when many beaches
on Lake Washington were closed due to such blooms.  Once the
residential development around the lake was protected
by sewers, the toxic blooms stopped.  Once again, the beaches
were open both to the public, and private use.

I later saw this same situation occur on Eastern Washington
lakes in the mid 1970's.  Studies then proved toxic blue green
algae blooms were occurring due to the over-loading of
phosphorous.  In fact, in 1976, a major  toxic algae bloom
occurred during this time on Lake Spokane, below Spokane on the
Spokane (Columbia) River.  It caused a major fish kill, as well
as adverse physical and psychological effects on many of the

mailto:rvmijensen@hotmail.com
mailto:andrew.deffobis@co.thurston.wa.us
mailto:pmrlowe@comcast.net
mailto:mcbeehler@outlook.com


residents of that lake.  The source of the phosphorous loading
in that incidence, was a temporary planned bypass of Spokane's
sewage treatment plant, during the period when the upgraded
plant was connected to the sewer, which discharged into the
river.

Please advise me how and when I can present my proposal to the
Planning Commission, prior to approval of the proposed
amendments to the SMP.

My telephone number is: 360-259-2736; my email address is:
rvmijensen@hotmail.com. 
Thank you kindly for your attention.

Respectfully yours,
Bob Jensen
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Ian Lefcourte

From: kanui1975@gmail.com <donotreply@wordpress.com>
Sent: Saturday, July 13, 2019 10:49 AM
To: SMP
Subject: Incoming SMP Comment

Your Name (Optional): Nicholas Kanui Worst 
 
Your email address: kanui1975@gmail.com 
 
Comment: Hello, 
I recently purchased property on Pitman Lake with the intent of using the lake for swimming and fishing. Currently, it's 
zoned as Conservancy, meaning I can obtain a permit to create a gravel path to the lake through 1000‐1500 feet of brush 
and hip deep marshland with an environmental mitigation plan. If it becomes zoned Natural, landfilling is not permitted 
at all, so a permanent path would be extremely difficult to create and maintain.  
I can't use the lake if I can't get to it and that seems unfair that I own part of it and pay taxes on it. I don't want a lake 
house or water ski on the lake but it would be nice to go swimming or paddle a canoe around during the summer. Please 
let me know what options I have.  
Thank you for your consideration, 
Nicholas Kanui Worst 
 

Time: July 13, 2019 at 5:48 pm 
IP Address: 73.11.182.26 
Contact Form URL: https://thurstoncomments.org/comment‐on‐the‐proposed‐shoreline‐code‐update/ 

Sent by an unverified visitor to your site. 



From: Annabel Kirschner
To: Andrew Deffobis
Subject: Planning Commission Meeting 7-1-2020
Date: Wednesday, July 1, 2020 4:33:47 PM

Dear Planning Commission:

I am making a few written comments for the Planning Commission, because the speaker on my computer doesn't
always work for ZOOM meetings.

First, like many others in Thurston County, I strongly think the Planning Commission must do all it can to preserve
the natural environment (streams, lakes shorelines, forested areas, parks, etc) from the runaway development we see
just north of here. Pierce, King and Snohomish counties have been destroyed by sprawl and development. The
commission's job is to see that it doesn't happen here.

Yes, the county will grow substantially in the next few decades. That growth MUST be confined to the urban
growth area, making these more compact. This will make public transportation more feasible and help reduce traffic
congestion.

Developers will NOT LIKE THIS. They make easy money by by plowing up new land and creating sprawl. There is
NO reason your office or Thurston County residents need to put up with this. If a developer doesn't like county
regulations, he/she can go elsewhere. There are plenty of responsible developers.

Also, the agency must do much more to protect our shorelines. I have been told that geoduck operators do not need a
permit to bulldoze and pressure wash tidelands. If this is really the case it is UNBELIEVABLE. Most geoducks are
sold abroad so you are allowing commercial entities to destroy OUR environment for money. Is someone in your
office getting kickbacks for this? All fishing and shellfishing must be strongly regulated to protect what we have left
of a once thriving aquaculture and to try and bring some of this back.

Development along shorelines must also be strictly regulated with no relaxation on setbacks, bulkheads or docks.
These regulations actually need to be made stricter and enforced whenever shoreline property is sold.

Without these and other efforts at regulation, the county's environment will deteriorate, traffic will become a
nightmare, our waterways will become more polluted, air pollution will increase and our quality of living will go
down while of cost of living increases. Please help the county avoid these problems.

Sincerely

Annabel Kirschner

1008 Loete Ct. SE

mailto:kirschner01@gmail.com
mailto:andrew.deffobis@co.thurston.wa.us


Tumwater, WA 98501  



From: Esther Grace Kronenberg
To: Andrew Deffobis
Subject: Shoreline Master Plan
Date: Wednesday, July 15, 2020 12:31:39 PM

Dear Mr. Deffobis,
Please share these comments with the Planning Commission and include them in the public
comments on the Shoreline Master Plan.

Dear Planning Commission,

I write as a private citizen who also is a member of the League of Women Voters of Thurston County’s Water Study Team regarding the
Shoreline Master Plan update.

The Water Study Team has learned that Thurston County faces serious issues around water quality.   There is ample evidence of
increasing degradation of our waters from Thurston County’s own Water Resources and Environmental Health Departments, LOTT and
other non-profits engaged in this work.  In addition, climate change is already leading to rising sea levels around the country.  In light of
the increasing development pressures in our County and the current fragile state of our water resources, it is imperative that the Planning
Commission act with foresight and determination to safeguard our water resources as its highest priority when considering the Shoreline
Master Plan.

Among the suggestions made by Futurewise and the South Sound Sierra Club, I support the following measures to protect the water
quality of our area.

adoption of a “net gain” standard to quantify data
maintenance of current marine buffers and an increase for new developments, especially important given current and projected
sea level rise
phasing out the use of aquaculture plastics to prevent further degradation of water quality and protection of sealife from
microplastic pollution
prohibiting destructive industry practices, such as the use of heavy equipment on fragile beaches and the spraying of herbicides
and pesticides
limiting armoring of docks and bulkheads, which can be done by requiring community rather than individual docks, especially
important for the survival of our threatened orca population.

We are in the 21st century at a time where the common good needs to be protected over calls for individual property rights.  We can no
longer afford to continue on a path that values one person’s “right” over the community and the ecosystem’s sustainability lest we all
suffer in the long run.   A pragmatic policy that benefits the greater community and the generations to come is more important now than
ever before as we face multiple crises that will challenge our ability to come together as a community for the greater good.

I urge you to weigh the health of our shared environment which we all rely on for material sustenance, economic prosperity, and
recreational uses as the primary consideration in any changes to the Shoreline Master Plan.   

Thank you.

Sincerely,
Esther Kronenberg

mailto:wekrone@gmail.com
mailto:andrew.deffobis@co.thurston.wa.us
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Andrew Deffobis

From: Andrew Deffobis
Sent: Monday, June 3, 2019 4:21 PM
To: SMP
Subject: FW: SMP? no use of WDFW Riparian Science & Mgt Recs document

Categories: To Do Public Comment

FYI 
 
Andrew Deffobis, Associate Planner 
Thurston County Community Planning and Economic Development Department 
2000 Lakeridge Drive SW 
Olympia, WA 98502 
Phone: (360) 786‐5467 
Fax: (360) 754‐2939 
 
NEW WEBSITE COMING SOON: The Community Planning department will soon finish moving its content to a new 
website. That means a new look, new menus and a new way to find things. Some pages, like the Comprehensive Plan 
and Shoreline Master Program are already on the new site, so there will be no change. Go to the new site for more 
details. 
 

From: Andrew Deffobis  
Sent: Monday, June 03, 2019 3:54 PM 
To: Elizabeth Rodrick <elizrodrick@gmail.com> 
Cc: Brad Murphy <brad.murphy@co.thurston.wa.us>; Cynthia Wilson <cynthia.wilson@co.thurston.wa.us> 
Subject: RE: SMP? no use of WDFW Riparian Science & Mgt Recs document 

 
Note: The Planning Commission has been blind‐copied on the response to this message at the request of the message 
author. 
 
Hello Elizabeth, 
 
Thank you for your comments. We are aware that Volume 1 was published last year, and that a draft of Volume 2 is 
currently available for review, but unpublished. We will be discussing these documents with Ecology and WDFW with 
respect to the SMP update, and will bring information forward to the Planning Commission at a future meeting.  
 
We have not begun our next CAO update, but that project will also involve an updated review of scientific literature. I 
expect the updated WDFW riparian guidance will also be part of that literature review. 
 
Please feel free to check in with me as the SMP update moves forward. 
 
 
Regards, 
 
Andrew Deffobis, Associate Planner 
Thurston County Community Planning and Economic Development Department 
2000 Lakeridge Drive SW 
Olympia, WA 98502 
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Phone: (360) 786‐5467 
Fax: (360) 754‐2939 
 
NEW WEBSITE COMING SOON: The Community Planning department will soon finish moving its content to a new 
website. That means a new look, new menus and a new way to find things. Some pages, like the Comprehensive Plan 
and Shoreline Master Program are already on the new site, so there will be no change. Go to the new site for more 
details. 
 
From: Elizabeth Rodrick [mailto:elizrodrick@gmail.com]  
Sent: Wednesday, May 15, 2019 2:49 PM 
To: Andrew Deffobis <andrew.deffobis@co.thurston.wa.us> 
Subject: Fwd: SMP? no use of WDFW Riparian Science & Mgt Recs document 

 
 
Sorry, I had the wrong email address! 
---------- Forwarded message --------- 
From: Elizabeth Rodrick <elizrodrick@gmail.com> 
Date: Wed, May 15, 2019 at 2:40 PM 
Subject: SMP? no use of WDFW Riparian Science & Mgt Recs document 
To: <andrew.deffobis@thurston.co.wa.gov> 
Cc: Teresa Nation <teresa.nation@dfw.wa.gov> 
 

Dear Andrew,  
In reviewing your memo dated May 9, 2019 on SMP Buffers, I noticed that you did not cite the following 
publications which are the most recent science on riparian ecosystems science and management. 
Riparian Ecosystems, Volume 1: Science synthesis and management implications. 2018. Timothy Quinn, 
George Wilhere and Kirk Krueger, (Managing Editors). A Priority Habitat and Species Document of the 
Washington Department of Fish and Wildlife, Olympia. 
Riparian Ecosystems, Volume 2: Management Recommendations. 2018. Amy Windrope, Timothy Quinn, Keith 
Folkerts, and Terra Rentz. A Priority Habitat and Species Document of the Washington Department of Fish and 
Wildlife, Olympia. 
 
I learned from WDFW that the Draft Volume 2 was released in May 2018 and is now in the final stages of 
review. I believe the draft was placed on the WDFW website for use because it had thorough advance peer 
review and they do not expect substantial revisions. The Washington Department of Ecology helped fund this 
study and I assume they will use it to update their guidance to local governments on the SMP and CAO.  
 
My questions are: 
1) Have reviewed these documents?  
2) Have you consulted either WDFW or WDOE on the use of them to update the Thurston County SMP?  
3) What advice did you receive? 
4) Will you use these documents in your next update of the CAO? 
 
I would appreciate a response to these questions and please copy the Planning Commission. 
 
Thank you, 
Elizabeth Rodrick, Vice President 
Black Hills Audubon Society 









































































































































1

Ian Lefcourte

From: Ian Lefcourte
Sent: Wednesday, August 21, 2019 4:19 PM
To: SMP
Subject: FW: Comments on proposed SMP
Attachments: 20111028_TaylorArcadia_vs_ThursCnty_Superior_Tabor.pdf; 20110121

_ThurstonCnty_HearingExaminer_Bjorgen_Order_SDP.pdf

Categories: To Do Public Comment

Public Comment 
 

From: PlanningCommission <PlanningCommission@co.thurston.wa.us>  
Sent: Wednesday, August 21, 2019 4:03 PM 
To: Andrew Deffobis <andrew.deffobis@co.thurston.wa.us>; Brad Murphy <brad.murphy@co.thurston.wa.us> 
Cc: Ian Lefcourte <ian.lefcourte@co.thurston.wa.us> 
Subject: FW: Comments on proposed SMP 
 
FYI. 
 
From: Patrick Townsend <patrick.townsend@townsendsecurity.com>  
Sent: Tuesday, August 20, 2019 11:46 AM 
To: PlanningCommission <PlanningCommission@co.thurston.wa.us> 
Cc: Kathryn Townsend <kath.townsend@gmail.com>; Patrick Townsend <patrick.townsend@townsendsecurity.com>; 
Phyllis Farrell <phyllisfarrell681@hotmail.com>; Laura Hendricks <laura.l.hendricks@gmail.com>; Kathy Knight 
<KATSEA@aol.com>; Anne Van Sweringen <avansw2@gmail.com> 
Subject: Comments on proposed SMP 
 

Dear Planning Commissioners: 
 
The proposed SMP changes the permitting type for geoduck aquaculture from the 
current Substantial Shoreline Development Permit (SSDP) to a Conditional User Permit 
(CUP). This seems extraordinarily inappropriate and misguided given that Thurston 
County initially determined that a SSDP permit was required for geoduck aquaculture 
due to the presence of plastic and net structures in the tideland. The decision by 
Thurston County was appealed by the shellfish industry, and the courts upheld the view 
of Thurston County. Thurston County expended considerable taxpayer resources 
developing and defending the requirement for an SSDP, and other counties followed this 
precedent. It appears to be an arbitrary and capricious action at this point to abandon 
the legal rulings, the monetary investment and all the study related to those rulings. 
Given the cumulative impact analysis of the Army Corps showing impacts of aquaculture 
on eelgrass, forage fish, and the ecosystem that includes endangered and threatened 
species like salmon and Southern Resident Killer Whales, it is ill-conceived that the 
County should arbitrarily change the regulations. The requirement for permitting is "no 
net loss." 
 
Please review the attached two documents from Judge Thomas R. Bjorgen and Judge 

Townsend - 2019.08.20 - FW Comments on proposed SMP
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Gary Tabor, who both ruled that PVC put into the tideland for geoduck farming 
constitutes a structure and therefore requires a shoreline substantial development 
permit. The question of the discrepancy in the Draft SMP Update between permitting of 
geoduck aquaculture requiring a CUP and other shellfish aquaculture requiring SSDP 
must also be explained. 
 
We are out of town and will not be able to attend the Planning Commission meeting on 
August 21, 2019. We will provide more extensive comments related to permitting for 
geoduck aquaculture when we return. 
 
Thank you, 
 
Patrick and Kathryn Townsend 
---- 
Patrick Townsend 
CEO 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF THURSTON

TAYLOR SHELLFISH COMPANY, )
INC., )

)
Petitioners, )

)
vs. )

)
THURSTON COUNTY, et al., ) SUPERIOR COURT NO.

) 11-2-01019-5
)

Respondents. )
)

RULING OF THE COURT

BE IT REMEMBERED that on October 21, 2011,

the above-entitled and numbered cause came on for

hearing before JUDGE GARY R. TABOR, Thurston County

Superior Court, Olympia, Washington.

Pamela R. Jones, Official Court Reporter
Certificate No. 2154
Post Office Box 11012
Olympia, WA 98508-0112
(360)786-5571
jonesp@co.thurston.wa.us
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A P P E A R A N C E S

For the Plaintiff: LAURA C. KISIELIUS
Attorney at Law
PLAUCHE & STOCK
811 First Avenue, Suite 630
Seattle, WA 98104

For the Defendant: JEFFREY G. FANCHER
Deputy Prosecuting Attorney
2000 Lakeridge Drive SW
Olympia, WA 98502
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October 21, 2011 Olympia, Washington

AFTERNOON SESSION

Department 4 Hon. Gary R. Tabor, Presiding

APPEARANCES:
For the Petitioners, Laura C. Kisielius,

Attorney at Law; for the Respondent, Jeffrey G.
Fancher, Deputy Prosecuting Attorney

Pamela R. Jones, Official Reporter

* * * * *

THE COURT: Counsel, in my time as a judge,

one of my goals has been to try to do my preparation

up front when matters come before me so that, if

possible, I can issue a ruling after I've heard oral

argument. It's come back to me that some people

think, well, how can a judge just rule off the top of

their head. I've spent considerable time going

through the briefing and the record in this

particular case to try to understand the issues.

Counsels' arguments here today have been helpful to

me, but I am prepared to issue a ruling.

I've somewhat jokingly said also over the years,

that a judge has a pretty thankless job, because

anytime a judge rules, half the room is mad at the

judge. And while that's somewhat tongue in cheek,

it's still obvious that somebody wins and somebody

loses in issues that come before a court. That does
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not mean that I don't take matters very seriously.

I've also said that I have to call things the way I

see them, and that does not mean that I'm taking my

job less than very seriously.

While I recognize that in many cases any decision

that this Court makes may be reviewed by a higher

court, that does not in any way remove the

responsibility from this Court to rule as I think the

law and/or the facts require. I think that counsel

both agree that the primary issue in this particular

case boils down to definitions, and so we start out

with the idea that there may be cases of substantial

development requiring a specific permit process or

review. I don't think anybody disagrees that this

would be substantial, but the issue is, is it a

development or are these three applications

developments. It is only a development if the

definition of "structure" applies, and so I've heard

extensive argument. There's been extensive briefing

about what the term "structure" means.

There has been an Attorney General's Opinion that

indicated that the term "structure" did not apply to

this type of situation in the opinion of the Attorney

General. Well, everybody has conceded that this

Court is not bound by an Attorney General's Opinion.
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It doesn't mean that I shouldn't take it into

account, doesn't mean that I can't agree with it, it

means I don't have to. I guess I would just pose

this: If the Attorney General had ruled that this

was a structure, I suspect that petitioners here

would be arguing that I don't have to follow the

Attorney General's Opinion and they would be right.

The issue is how I'm going to interpret this, because

I agree that on issues of law this Court has the

right to a de novo determination.

Now, by saying that, however, that does bring into

play another issue. While my determination of the

law can be de novo, I don't believe that I'm required

here today to determine what the law is. Now, I may

very well do so and give you my opinion; I'm not sure

that that's required. I think what's required is

whether I determine that the standard has been met

and the standard is "clearly erroneous." Everybody

agrees that that's the standard at least as to a

portion of this. The petitioners have argued that it

is clearly erroneous because it didn't follow what

the law is if I accept the definition of "structure"

that they pose.

By having to reach the issue of whether or not

there is this clearly erroneous standard being met
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here, however, I think I have to go back to what

everybody has had to argue about structure. I found

the hearings examiner's review of interpretation of

the term "structure" extremely helpful. And by

saying that, let me just stop for a moment and say

one other thing.

When I was an attorney sitting on the other side

of this bench, one of my pet peeves was a judge

ruling on something that I'd argued and taking all

day to do it, and it really frustrated me when I had

to sit and listen to a judge drone on and on not

knowing where the judge was going. And so one of my

attempts to deal with that from the very beginning is

I try not to beat around the bush too far. There is

a danger to that. By telling you where I'm going,

some people may not hear another word that I say if

I've ruled against them. On the other hand, that's

why we have a court reporter. People can go back,

and I am going to tell you where I'm going and I'm

going to go back and cover some of the territory that

brings me there.

I'm denying the petitioner's appeal in this case

because I believe that the term "structure" does

apply to a situation such as this. I believe that

the hearings examiner's analysis of this, including
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looking at definitions of words, was clearly more

in-depth and, in my opinion, appropriate than the

Attorney General's Opinion. As Mr. Fancher has

pointed out, the Attorney General's Opinion about the

idea of structure, first of all, misinterprets the

fact that there are two provisions to that

definition, and secondly, only gives a few lines of

analysis.

I believe, first of all, that the PVC tubes that

we've talked about have been artificially built

despite argument about "built" really means joined

together, which I don't agree with because that's the

second part of the two-part test. "Artificially

built" can mean manufactured or in some other way

fashioned. It is built. It's clear that that's

built.

And secondly, as to "parts joined together," it

seems to me that it is clear that when you take

however many thousand tubes we're talking about and

place them in a rather precise location in reference

to one another, that is, a relative position of

approximately one every square foot or slightly less

than that, in the case of one of the farms, when the

domain, if you will, the area of the farm is

determined by those so-called juvenile clams, I found
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that a little bit interesting, that term, but I

understand we're talking about very small little

clams that are being planted, if you will, in those

tubes in the location that's allowed if the permit is

issued, inside those tubes that are sunk into the

sand are covered either individually or by an area

netting. That is clearly, in my opinion, joined

together in some definite manner. There is a

relationship between the various tubes, in my

opinion.

Now, having determined that I believe that's the

commonsense determination of the law, I go back to

the idea that I don't think I have to determine what

the law is. I think what I just told you was

probably dicta, because I think the real issue for me

is whether or not the petitioners in this case have

met their burden of proof for challenging this

particular finding by, ultimately, the Board of

County Commissioners, and that's clearly erroneous.

"Clearly erroneous" means by definition that it's

absolutely without question. There are very few

issues in the law that are absolutely without

question. I realize there are standards, criminal

matters are beyond a reasonable doubt, most civil

matters are by a preponderance of the evidence, but
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an issue of saying absolutely this is what it means

and no definition otherwise could be accepted is not

met in this particular case.

When I look at the analysis by the hearings

examiner versus the analysis by the Attorney General,

and I guess I need to address the analysis that went

along with the Attorney General by the Ecology saying

that because of the Attorney General Opinion, the

only issue for these types of projects is whether or

not there is interference with normal public use of

the surface waters. I don't agree with that.

But let me then go a step further in saying even

if I am mistaken that Ecology's rule should be the

standard, there is a troubling issue that, well,

while it was addressed by the petitioners, I still

think causes a problem in this particular case, and

that is that Ecology in coming up with rules, while

they did say that the Attorney General's Opinion

should be part of those rules, they also pointed out

that these rules, which they then call guidelines,

don't apply to jurisdictions that have master

programs already in effect that are already approved.

That's the case here. And so I don't believe that

those guidelines specifically apply. I believe

there's a reason for that, and that is because the
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local jurisdiction has been given deference about

coming up with particular plans that accomplish the

purposes of the Shoreline Management Act. While I

recognize that there may have to be a review of a

particular jurisdiction's decisions in that regard, I

believe that the purposes that were cited by Mr.

Fancher, both in his brief and orally here today,

really go a considerable distance to say that there's

a reason for allowing local jurisdictions to make

decisions in cases like this.

I do not find that the County Commissioners

exceeded their authority by clearly and erroneously

determining that this was a substantial development.

Their reliance upon the decision by the hearings

examiner was within their discretion. They did not

have to find for that, and so I'm upholding the

decision by the Board of County Commissioners.

Now, there are several other issues that I need to

address even though you know where I'm going. First

of all, it my determination that I am only looking at

the first issue of the four issues that were

originally addressed. The parties here agree that

the fourth issue about whether or not there's

potential interference with normal public use of the

surface waters is reserved for another day anyway.
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But the second and third issues as to whether or not

the method of harvest would remove some amount of

sand or other minerals from the seabed, and third,

that the tubes and netting would be an obstruction on

the beach, are simply not ripe. Actually, I hadn't

considered an argument that this was a ripeness

issue, but that made absolute sense when I heard the

two attorneys address it in that respect. I believe

that the hearings examiner did not specifically rule

on those issues two and three. As a matter of fact,

he indicated that he would need more facts before he

decided either issue, specifically as to number two,

the removal of sand or minerals, and as to number

three, there was more information that needed to be

considered.

I noted, as has been pointed out here both orally

and in the briefs, that there was a clear agreement

by the growers that's found at record page 1181, that

summary judgment is appropriate on the three grounds,

but it goes on to say that if there is an issue that

needs more factual determination, that there would

need to be a further hearing. That was never

requested, and so I'm not even going to go behind the

decision by the hearings examiner and actually the

decision by the Board of County Commissioners that's
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specifically here for review today because those two

issues are not ripe.

Now finally, in regard to telling you why I'm

ruling as I've told you I am, I need to address the

constitutional issues. First of all, the

constitutional attack has a standard that is probably

greater than any other standard I can think of, and

that is, a court would have to find that the decision

was arbitrary and capricious. My understanding of

that standard is that I would have to find that no

person in their right mind could ever rule in such a

way, totally arbitrary, totally capricious. It does

not concern itself with what the law says or what the

facts are. It simply is a ruling without

explanation. I don't find that to be the case here.

The primary argument is, again, that the County

Commissioners did not address the WAC, which I

pointed out is only a guideline, it is only a

recommendation, and it is specifically not applicable

to the County, as I understand it. And then finally,

as to the whole process, I've read with interest the

process that occurred in this particular case from

the two meetings, the public meetings. They were

public, they were open to anyone that wanted to

appear, they did not concern any of these three
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projects, they were informational meetings, and while

the County Commissioners may have indicated that the

Department could move forward as they saw fit, they

did not predetermine any of these issues.

I'll also note with some interest that the

petitioners were given the specific opportunity to

object to the Board of County Commissioners at the

time of the hearing. That's in the record, page 7

and 8. They chose not to file any objection. Now, I

realize that constitutional issues didn't have to be

raised with the hearing examiner or with the Board of

County Commissioners, they can be raised to this

Court, but there was no challenge to the Board of

County Commissioners as being inappropriately

comprised or that the fact that one County

Commissioner had, apparently, talked with a

representative of one of the petitioners; that there

had been these public meetings in which, apparently,

there weren't any specific invitations that went out

to the petitioner parties in this particular case.

But as I said, I don't find that those meetings were

specifically on the issue that would later come

before the Board of County Commissioners.

Let me just point out that if the petitioners had

won in a hearing before -- well, let's go back.
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Let's say they'd won with the Department, then there

wouldn't have been a reason to complain. If they had

won with the hearings examiner, there wouldn't be a

reason to complain and they wouldn't be filing any

review by the Board of County Commissioners. Now, I

understand that the Department might, in that regard,

but it simply does not appear to this Court that

there was any violation of fundamental fairness or

due process in the fact that a County Commission

wears a number of hats at a number of different

times, and the fact that they were talking with one

of their Departments about issues that, while similar

and in general on the same subject, they were not

predetermining how they would decide a case when it

came before them in their administrative review

capacity or judicial capacity, if you will. And so I

do not find that there was a violation of due process

in this particular case.

Again, perhaps this is dicta, interesting that at

one point the petitioners felt that they might not

pursue requesting the permits until there had been

further rulings by the state. At some point, then,

they determined that they were going to go forward

with objecting to having to present or request

permits in this regard. Perhaps, and I don't know
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and that's why this is probably dicta, they saw the

writing on the wall that the Department of Ecology

was actually going to formulate plans that appear to

be more onerous as far as the review that would take

place.

In that regard, it's interesting to this Court

that the argument was that while definitions apply,

and thus the petitioners should win, the plan doesn't

apply because it's not in effect yet because the

County has not implemented the changes and has a time

period to do that. I understood that was December of

this year, but I also heard that there was a one-year

time period that could be set out if that's

requested. In any event, this whole procedure

involved whether or not a particular requirement

would be placed upon the petitioners which they

indicate is quite burdensome, or had the matter not

come along as it did, what would have been a more

burdensome or onerous process after the guidelines

that have now been spoken of are implemented.

Finally, let me say that while I understand this

appeal was about words, it's really interesting to

me, and I asked I guess both counsel about this, the

legislature, and this is a statute, 28B.20.475 at

subsection (5) specifically states that they want
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more study about how structures should be addressed

in these types of situations. Specifically, they

said the environmental effects of structures commonly

used in the aquaculture industry to protect juvenile

geoducks from predation. It seems to me that the

idea of structure has been an issue that reasonable

minds could differ on all along in this particular

case, and I do not find that the Department of

Ecology and their definition of "structure" is so

iron clad that there is not an opportunity for

reasonable minds to differ and, thus, the standard

that I pointed out earlier as clearly erroneous has

not been met in this particular case, and, if push

comes to shove, this Court would say Ecology's

definition of "structure" was not appropriate, and

that the plain meaning of the term "structure" is

more appropriately found in the analysis of the

hearing examiner.

And so having ruled, are there any issues that I

need to address that I failed to cover?

MR. FANCHER: Not from the County, Your Honor.

THE COURT: Then you will prepare findings or

an order. I don't know that there have been to be

findings and conclusions in that we have a record

here.
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MR. FANCHER: That's correct. Usually in a

LUPA we just do an order very simple, either -- well,

in this case it would just be denying the petition

and because any review further up is a de novo

anyway, so that's how it usually works.

THE COURT: All right. Then I assume that

you'll need some time to prepare that. What I would

suggest is if the two attorneys or the parties in

this case in consultation with one another can agree

as to language, that's fine, just submit that ex

parte. If there needs to be a hearing based upon a

disagreement about language, then you would need to

note that for a presentation hearing.

MR. FANCHER: Thank you, Your Honor.

THE COURT: I appreciate the hard work on both

sides in this case. We'll be in recess.

MS. KISIELIUS: Thank you, Your Honor.

(A recess was had.)
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STATE OF WASHINGTON )

COUNTY OF THURSTON )
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Dated this the 28th day of October, 2011.
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Official Court Reporter
Certificate No. 2154
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ORDER ON SUMMARY JUDGMENT
PAGE 1

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT
OF THE HEARING EXAMINER FOR

THURSTON COUNTY

CASE NOS: 2010100540, 2010100420, and 2010100421 (Appeal of three administrative
determinations by Resource Stewardship Department)

APPELLANTS:  Taylor Shellfish Co., Inc., d/b/a Taylor Shellfish Farms; and Blind Dog
Enterprises LTD, d/b/a/ Arcadia Point Seafood.

SUMMARY OF APPEALS:  Taylor Shellfish Farms and Arcadia Point Seafood appeal
determinations by the Thurston County Resource Stewardship Department that certain
proposed geoduck aquaculture operations are "developments" under the state Shoreline
Management Act.

SUMMARY OF ORDER:

The Department's summary judgment motion that the proposed geoduck operations are a
"development" under the SMA because they involve "construction of a structure" is granted.
The Appellants' summary judgment motion on the same issue is denied.

The summary judgment motions by the parties on whether the proposed operations are a
"development" under the SMA because they involve "removal of any sand, gravel, or minerals"
are denied due to the presence of genuine issues of material fact.

On the third ground of the administrative determinations, whether the tubes and netting serve as
an obstruction on the beach, summary judgment is granted in favor of the Appellants on the
issue of sediment movement: the proposed operations are not developments due to their effect
on the movement of sediment.  Summary judgment is not entered at this time on the other
issues relating to this third ground, due to the need for further examination of the public trust
doctrine and review of whether any Shoreline Hearings Board decisions address whether the
"placing of obstructions" includes obstructions to marine life.

RECORD:

The procedural history of these motions is described in the Order, below.  The following
documents are relevant to these motions and are admitted into the record:

Exhibit 1.  Appeal dated July 6, 2010 by Taylor Shellfish Co., Inc., d/b/a Taylor Shellfish Farms
of the administrative determination dated June 30, 2010 by the Thurston County Resource
Stewardship Department relating to proposed geoduck aquaculture operation, Project No.
2010100540.  This exhibit contains the Appeal of Administrative Decision form, the Notice of
Appeal of Administrative Decision, and attachments.
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Exhibit 2.   Appeal dated July 8, 2010 (stamped as received by Development Services on July 9,
2010) by Blind Dog Enterprises LTD, d/b/a/ Arcadia Point Seafood of the administrative
determination dated July 1, 2010 by the Thurston County Resource Stewardship Department
relating to proposed geoduck aquaculture operation, Project No. 2010100420.
This exhibit contains the Appeal of Administrative Decision form, the Notice of Appeal of
Administrative Decision, and attachments.

Exhibit 3.  Appeal dated July 8, 2010 (stamped as received by Development Services on July 9,
2010) by Blind Dog Enterprises LTD, d/b/a/ Arcadia Point Seafood of the administrative
determination dated July 1, 2010 by the Thurston County Resource Stewardship Department
relating to proposed geoduck aquaculture operation, Project No. 2010100421.
This exhibit contains the Appeal of Administrative Decision form, the Notice of Appeal of
Administrative Decision, and attachments.

Exhibit 4.  E-mail sent August 23, 2010 from Thomas Bjorgen to the parties.

Exhibit 5.   E-mail sent August 24, 2010 from Thomas Bjorgen to the parties (Prehearing order).

Exhibit 6.   E-mail sent October 26, 2010 from Thomas Bjorgen to the parties (Second
prehearing order).

Exhibit 7.  E-mail sent November 2, 2010 from Thomas Bjorgen to the parties (Second
prehearing order supplement).

Exhibit 8.  E-mail sent November 24, 2010 from Laura Kisielius to Thomas Bjorgen.

Exhibit 9.  Stipulated Facts Regarding Proposed Geoduck Farm Operations, dated December 3,
2010, and accompanying e-mail sent December 3, 2010 from Laura Kisielius to Thomas
Bjorgen.

Exhibit 10.  E-mail sent December 8, 2010 from Thomas Bjorgen to the parties (Third
prehearing order).

Exhibit 11.  Appellants' Motion in Limine, dated December 8, 2010, with attachments.

Exhibit 12.  Thurston County's Response to Motion in Limine, dated December 15, 2010, with
attachments.

Exhibit 13.  Appellants' Reply in Support of Motion in Limine, dated December 22, 2010, with
attachments.

Exhibit 14.  E-mail sent January 3, 2011 from Thomas Bjorgen to the parties.

Exhibit 15.  E-mail sent January 3, 2011 from Jeff Fancher to Thomas Bjorgen, and e-mail sent
January 4, 2011 from Laura Kisielius to Thomas Bjorgen.
Exhibit 16.  E-mail sent January 6, 2011 from Thomas Bjorgen to the parties.

No testimony was taken in deciding these motions.
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ORDER

A.  Nature and location of the proposed geoduck operations.

The Appellants desire to establish shellfish farms on tidelands along Henderson Inlet in
unincorporated Thurston County.  To that end, Appellant Taylor Shellfish leased tidelands on
Thurston County Assessor's Parcel No. 11905230300, known as the Lockhart property.
Appellant Arcadia Point leased two tideland parcels, Assessor's Parcel No. 11905330200 (the
McClure property) and Assessor's Parcel No. 11905230400 (the Thiesen property).  The
Lockhart and Thiesen properties are adjacent.  The McClure property is approximately 1/4 mile
south of the Thiesen property.  Ex. 9, Stipulated Facts, Section 1.

Arcadia Point intends to use the McClure and Thiesen properties for geoduck farming.
Its proposed method of operation is set out in Sections 4, 5, 8 and 9 of the Stipulated Facts at
Ex. 9.  In summary, the area on which the geoduck operations would be located on the McClure
property is from .60 to .75 acres in size.  On the Thiesen property the area is approximately 1.0
to 1.5 acres.   PVC tubes four inches in diameter and ten inches in length would be pushed
vertically into the beach substrate at a density not to exceed one tube per square foot.
Approximately four to six inches of each tube will be exposed at the surface of the sand when
the tide is out.  Juvenile geoduck clams will be inserted into each tube, which will then be
covered with a mesh cap secured with a rubber band.  The purpose of the tubes and mesh caps
is to prevent predators from killing juvenile geoducks.   In 12 months or less, the mesh caps will
be removed and the tubes will be covered with area netting to contain the tubes as the
geoducks grow and push the tubes from the sand and to protect them from predators.  The net
is secured using "U" shaped rebar, which will be pushed in flush with the sand.   No later than
24 months after insertion, the tubes and area netting will be removed entirely, although the
netting may be installed again depending on the level of benthic predators.  Between five and
seven years after planting, the geoducks will be removed.  Harvesting will take place by
loosening the sand around the geoduck using a pressurized hose and nozzle and a vessel-
mounted high volume, low pressure water pump.  The clams would be extracted one at a time
by hand.   Ex. 9, Stipulated Facts, Sections 4, 5, 8 and 9.

Taylor Shellfish intends to use the Lockhart property for geoduck farming.  The area
subject top the operations would be from .12 to .9 acres in size.  Its proposed method of
operation is the same as that described above, with the small differences noted in Section 6 of
the Stipulated Facts.  These differences are not relevant to the decision of these motions.

The parties stipulate that the purpose of the area or canopy nets "can be to contain
loose tubes, to prevent predators from killing juvenile geoducks, or both."  Ex. 9, Section 8.

B.  Procedural history.
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The Appellants and the County staff disagreed whether the proposed activities
constituted "development" under RCW 90.58.030 (3), part of the state Shoreline Management
Act (SMA).  The Appellants and the County Staff agreed that the Appellants would submit
information to the County for the sole purpose of allowing the Staff to administratively determine
whether the proposals were "developments" under the SMA.  The Appellants submitted this
information.  Ex. 9, Stipulated Facts, Sections 2 and 3.

On June 30, 2010 the Resource Stewardship Department issued an administrative
determination for the proposal on the Lockhart property, found at Ex. 1.  On July 1, 2010 the
Department issued administrative determinations for the proposals on the Thiesen and McClure
properties, found, respectively, at Ex. 2 and 3.

Each of these administrative determinations concluded that the proposed activities
constituted "development" under the SMA.1  Each determination rested on the same four
grounds:

1.  The placement of tubes and netting on the beach constitutes construction of a
structure.

2.  The method of harvest will remove some amount of sand and other minerals from the
seabed.

3.  The tubes and netting serve as an obstruction on the beach.

4.  The tubes and netting, even though temporary, will potentially interfere with the
normal public use of the surface waters, particularly during low tides.

See Ex. 1, 2 and 3.

On July 6, 2010 Taylor Shellfish Farms appealed the Department's determination
relating to the proposed operations on the Lockhart property.
On July 9, 2010 Arcadia Point Seafood appealed the administrative determinations relating to
the proposed operations on the Thiesen and McClure properties.

On December 3, 2010 the parties submitted a set of stipulated facts, found at Ex. 9.

On December 8, 2010 the Appellants submitted a motion in limine, found at Ex. 11,
asking that issues related to the first three grounds of the administrative determinations set out
above be determined as a matter of law on the basis of the stipulated facts, without the
submission of testimony.  The motion also asked that the fourth ground be determined after a
hearing, with the opportunity to submit testimony and other evidence.

On December 15, 2010 the Department filed its response to the motion in limine, found
at Ex. 12.  The Department opposed the motion in limine and also asked that, based solely on

                                           
1 Each of these determinations also concludes that the proposals are "substantial" developments,
because they exceed the set monetary threshold.  Their characterizations as "substantial" is not at issue
in these appeals.
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the stipulated facts, all three proposals be found to meet the definition of development, obviating
the need for a hearing on the appeals.

 On December 22, 2010 Appellants filed their reply in support of their motion in limine,
found at Ex. 13.  Among other matters, the Appellants characterized the Department's position
as seeking to convert the motion in limine to a partial summary judgment motion requesting a
decision on the first three grounds of the administrative determinations as a matter of law based
on the stipulated facts.  After receiving clarification from each party, the Hearing Examiner at Ex.
16 characterized the posture of the motions as follows:

Each party requests summary judgment in its favor on each of the first three grounds on
which the administrative determinations at issue are based.  Each party asks that
summary judgment be granted on the basis of the stipulated facts of December 3, 2010. 

Neither party asks to submit additional briefing on the summary judgment motions. 

Each party agrees that the fourth ground of the administrative determinations would be
decided through an evidentiary hearing.  The results of the summary judgment motions
may affect whether that ground is reached.

If any part of the motion in limine remains live after the summary judgment decision, it
will be decided soon after.

C.  The summary judgment motions.

1.  Authorization of summary judgment motions.

Summary judgment in Superior Court is granted

"if the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law."

Superior Court Civil Rule (CR) 56.

Chapter II, Section 2.6 of the Hearing Examiner Rules imposes a page limitation for
motions, plainly implying that motions are authorized.  The heart of summary judgment is simply
the determination that under agreed or uncontested facts, a party is entitled to prevail under
applicable law.   Since this determination would be made without an evidentiary hearing, it is
suitable for decision by motion under the Hearing Examiner Rules, especially when all parties
agree to it.  Thus, summary judgment is one of the motions impliedly authorized by the Hearing
Examiner Rules.

2.  Interpretation of relevant SMA provisions.
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Each party makes a number of arguments as to how the SMA should be interpreted in
resolving the issues presented by this appeal.  These more general points are addressed before
reaching the specific issues on appeal.

The Department points out that RCW 90.58.900 states that the SMA

"is exempted from the rule of strict construction, and it shall be liberally construed to give
full effect to the objectives and purposes for which it was enacted."

The Department also notes that the Supreme Court has held that "the SMA is to be broadly
construed in order to protect the state shorelines as fully as possible."  Buechel v. Department
of Ecology, 125 Wn.2d 196, 203 (1994).

The SMA serves both the purposes of protecting the natural and ecological functions of
the shorelines and planning for and fostering all reasonable and appropriate uses.  See
90.58.020.  Therefore, the mandate of RCW 90.58.900 to liberally construe the Act to serve its
purposes does not perceptibly push in either direction in construing the definition of
development.  The holding in Buechel, on the other hand, has much less of the protean about it.
The Court's direction to broadly construe the Act to protect the shorelines as fully as possible
leans in favor of a broader scope of the definition of "development", everything else being equal,
since that will ensure a more thorough implementation of shoreline policies through the
permitting process.

The Appellants contend that the broader scope of "development" argued by the
Department is inconsistent with the policies of the SMA.  The Appellants state that RCW
90.58.020 directs that preference be given to shoreline uses that, among other things, recognize
and protect the statewide interest over local interest, result in long term over short term benefit,
and protect the resources and ecology of the shoreline.  The Appellants then cite to WAC 173-
26-241 (3) (b) which states that shellfish aquaculture is of statewide interest and that, "properly
managed, it can result in long-term over short-term benefit and can protect the resources and
ecology of the shoreline."  Therefore, Appellants argue, shellfish aquaculture is a preferred use
under RCW 90.58.020, leaving the Department's broad reading of "development" inconsistent
with the Act.

However, the statement in RCW 90.58.020 on which the Appellants rely applies to
shorelines of statewide significance, and the sites at issue are not such shorelines under the
definitions in RCW 90.58.030.   On the other hand, the preferences in RCW 90.58.020 cited by
the Appellants do seem consistent with the general purposes of the Act.  This shows that the
Appellants' argument retains its force, even if these are not shorelines of statewide significance.

Turning to the merits of that argument, RCW 90.58.020 states in pertinent part:

"The department, in adopting guidelines for shorelines of statewide significance, and
local government, in developing master programs for shorelines of statewide
significance, shall give preference to uses in the following order of preference which:

(1) Recognize and protect the statewide interest over local interest;
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(2) Preserve the natural character of the shoreline;

(3) Result in long term over short term benefit;

(4) Protect the resources and ecology of the shoreline;

(5) Increase public access to publicly owned areas of the shorelines;

(6) Increase recreational opportunities for the public in the shoreline;

(7) Provide for any other element as defined in RCW 90.58.100 deemed appropriate or
necessary."

This, by its express terms, is a ranking of preference among different uses.  It does not
suggest that any use, no matter how highly ranked, should be preferred over no development by
narrowing the scope of permitting requirements.  Such a conclusion would ignore the status of
the natural features of the shorelines as an element of the statewide interest and the highly
ranked position of the natural character of the shorelines in the hierarchy of preferences in RCW
90.58.020.   Thus, these policies do not favor either interpretation of "development" in these
appeals.

The Appellants state also that shellfish beds are identified as both priority habitats and
critical saltwater habitats by the state shoreline rules.  They argue that the Department's attempt
to regulate shellfish beds as developments is antithetical to the SMA's protection of critical
saltwater habitats and that a similar argument was rejected by the Ninth Circuit in APHETI v.
Taylor Resources, 299 F.3d 1007 (2002).  The issue in that case, in the words of the Court, was

"whether the mussel shells, mussel feces and other biological materials emitted from
mussels grown on harvesting rafts . . . constitute the discharge of pollutants from a point
source without a permit in violation of the Clean Water Act."

APHETI, supra.   The Court answered this question in the negative for a number of reasons.
Most pertinently, the Court stated that

"Congress plainly and explicitly listed the “protection and propagation of . . . shellfish” as
one of the goals of reduced pollution and cleaner water. 33 U.S.C. § 1251(a)(2)
(emphasis added) . . . It would be anomalous to conclude that the living shellfish sought
to be protected under the Act are, at the same time, “pollutants,” the discharge of which
may be proscribed by the Act. Such a holding would contravene clear congressional
intent, give unintended effect to the ambiguous language of the Act and undermine the
integrity of its prohibitions."

Id. at 1016.  The Applicant argues it is similarly anomalous to conclude that shellfish beds to be
protected from encroaching development are also regulated as development under the SMA.
Ex. 13, pp. 6-7.

The Appellants' argument is supported by the inference in APHETI that the Clean Water
Act's goal of protecting and propagating shellfish means that the natural emissions of shellfish
are not subject to NPDES permits.  The shoreline rules have a similar goal of protecting
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shellfish beds as critical saltwater habitats.  The heart of the Court's reasoning, though, was the
anomaly of deeming shellfish protected by the Act to be pollutants which can be proscribed
under the Act.  A similar contradiction is not present in requiring shellfish operations to obtain a
permit under the SMA, since the more particular scrutiny afforded by the permit process should
better reconcile potentially conflicting shoreline policies touching shellfish farming.  Without
deciding the issue, the rationale of APHETI could provide an argument against denial of a
permit once the merits of the permit are reached.  For the reasons given, though, I do not
believe it supports any exemption from the permit process itself.

WAC 173.26.020 (24) defines priority habitat as "a habitat type with unique or significant
value to one or more species."  It states further that an area classified as priority habitat must
have one or more of thirteen listed attributes, one of which is "shellfish bed".   However, to say
that a priority habitat may be a shellfish bed does not imply that all shellfish beds are priority
habitats.  To do so ignores the heart of the definition that a priority habitat must have unique or
significant value to one or more species.  The stipulated facts and cited legal authority are
insufficient to show that the beds in question are priority habitats.

On the other hand, WAC 173-26-221 (2) (c) (iii) does plainly define critical saltwater
habitats to include all commercial and recreational shellfish beds, among other items.2   Master
programs, according to WAC 173-26-221 (2) (c) (iii) (B), "shall include policies and regulations
to protect critical saltwater habitats and should implement planning policies and programs to
restore such habitats."   This subsection states further that "all public and private tidelands or
bedlands suitable for shellfish harvest shall be classified as critical areas", presumably critical
saltwater habitats.

The designation of shellfish beds as a critical area, though, hardly implies a blanket
exemption from shoreline permit requirements.  On the contrary, the complexities of applying
other shoreline policies in light of those protecting critical saltwater habitats, if anything,
increases the worth of a principled permit process.   Designation as a critical saltwater habitat
does not support a narrower reading of "development" and a consequently narrower scope of
the permit process.

 3.  The first ground of the administrative determinations: that the
placement of tubes and netting on the beach constitutes construction of a structure.

By agreement of the parties, the facts on which summary judgment will be decided are
those set out in the stipulation of facts at Ex. 9.  Those facts relevant to decision of this first
ground are set out in Sections 4, 5, 6 and 8 of the stipulation and are summarized above,
although not necessarily comprehensively.  Any factual allegations not set out in the stipulation
will be considered, if at all, only in deciding whether genuine issues of material fact are present.

                                           
2 WAC 173-26 comprises the 2003 shoreline rules, which govern the adoption of shoreline master
programs.  The County's current SMP was adopted before those rules were promulgated and therefore is
not subject to their terms.  WAC 173-26-010, however, states that "[t]he provisions of this chapter
implement the requirements of [the SMA]."  Therefore, I believe the Appellants are correct that these rules
may be consulted in interpreting the SMA, even though the County's new master program is not yet
adopted.
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Factual allegations outside the stipulation will not be considered in establishing any matter of
fact.

A substantial development permit (SDP) is required for a use or activity on the
shorelines which is both "substantial" and a "development".  RCW 90.58.140.   Under RCW
90.58.030 (3) (e), a development is "substantial" if its total cost or fair market value exceeds
$5718 or if it materially interferes with the normal public use of the water or shorelines of the
state.  It is not disputed that the cost or value of each proposed operation would exceed this
monetary threshold.  Thus, the validity of the administrative determinations turns on whether the
proposed geoduck operations count as "development".

"Development" is defined by RCW 90.58.030 (3) (a) as

"a use consisting of the construction or exterior alteration of structures; dredging; drilling;
dumping; filling; removal of any sand, gravel, or minerals; bulkheading; driving of piling;
placing of obstructions; or any project of a permanent or temporary nature which
interferes with the normal public use of the surface of the waters overlying lands subject
to this chapter at any state of water level;"

This definition is the same as that in WAC 173-27-030.

Under these definitions, the key question in the challenge to the first ground of the
administrative determinations is whether the proposed operations will involve "construction" of a
"structure".

The shoreline rules define "structure" as

"a permanent or temporary edifice or building, or any piece of work artificially built or
composed of parts joined together in some definite manner, whether installed on, above,
or below the surface of the ground or water, except for vessels."

WAC 173-27-030 (15).

The Thurston Region Shoreline Master Program (SMP), on the other hand, defines
"structure" as

"[a]nything constructed in the ground, or anything erected which requires location on the
ground or water, or is attached to something having location on or in the ground or
water."

This definition, especially its reference to "anything erected which requires location on the
ground or water", could, in this context, be substantially broader than the definition in WAC 173-
27-030 (15).

Local master programs must be consistent with the shoreline rules found in the WAC.
RCW 90.58.080 (1).3  An ordinance improperly conflicts with a statute if it "permits or licenses
                                           
3 See Footnote 2, above.
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that which the statute forbids and prohibits, and vice versa."  Weden v. San Juan County, 135
Wn.2d 678, 693 (1998); citing Bellingham v. Schampera, 57 Wn.2d 106, 111 (1960).  The
broader scope of the definition of "structure" in the SMP, above, does not prohibit that which the
statute (or rule) permits, but rather it arguably requires an SDP for an activity for which the
statute or rule would not.  The requiring of a permit, though, could have just as severe
consequences as a flat prohibition.  Thus, the Weden/Schampera approach seems also suited
to determining whether an SMP's broader definition of "development" would conflict with the
WAC rule.  Since the broader SMP definition would require an SDP for a use for which the WAC
rule would not, it would raise an impermissible conflict by analogy to those decisions.

Perhaps an even more basic principle in determining whether a subordinate level of
government may expand restrictions adopted at a superior level is legislative intent.  See Ray v.
ARCO, 435 U.S. 151 (1978).  In that case the Supreme Court held that certain state regulations
of oil tankers were preempted by federal law, because

"[e]nforcement of the state requirements would at least frustrate what seems to us to be
the evident congressional intention to establish a uniform federal regime controlling the
design of oil tankers."

Ray, 435 U.S. at 165.  Although the SMA is focused on local control, it does include detailed
definitions as to what counts as a substantial development and establishes the permit for a
substantial development as a centerpiece of shoreline regulation.   This permitting scheme was
adopted by the legislature in service of the sometimes jostling goals of protecting the natural
and ecological functions of the shorelines, while planning for and fostering all reasonable and
appropriate uses.  See 90.58.020.

The adoption of detailed permit thresholds to serve potentially conflicting goals strongly
suggests that the legislature intended they be followed.  Although a county has ample scope in
adopting the policies under which SDPs are judged, I think it must accept the state's call as to
when they are required.  Therefore, the definition of structure in WAC 173-27-030 (15) will
control.

Returning to the examination of that definition, the geoduck activities described in the
stipulation do not constitute "a permanent or temporary edifice or building".  Thus, they do not
involve a structure under the first element of the definition.

The second element is disjunctive: "any piece of work artificially built or composed of
parts joined together in some definite manner . . ."  Under this, a use involves a structure if it
involves a "piece of work artificially built".     Under customary definitions, the PVC tubes are
pieces of work and are artificially built.  This seems plainly to classify them as structures under
WAC 173-27-030 (15).   The Appellants argue to the contrary that although the tubes are
artificial, the tubes and netting together are not a piece of work artificially built, since "built" is
defined as "composed of pieces or parts joined systematically".  Ex. 13, p. 10.  Since the tubes
are not joined together by the net, the Appellants argue, the use is not "built" under applicable
definitions.   Id.

Under this argument, a use could consist of different structures (pieces of work artificially
built), but would not itself be a structure unless the constituent structures were "joined
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systematically".   This position taxes logic with the result that a use consisting exclusively of
structures would itself not be a structure unless the constituent structures were satisfactorily
joined.  Similarly, it contradicts the definition of structure as "any piece of work artificially built".
(Emph. mine.)  It also would effectively remove the "or" from the definition of structure by
requiring that constituent structures also be joined systematically.  For these reasons, I don't
believe this argument is consistent either with the text of the definitions or the purposes they
serve.  The proposed geoduck operations involve structures.

The second prong of the disjunctive definition noted above is "a piece of work . . .
composed of parts joined together in some definite manner".  Whether the proposal involves a
structure under this definition is less certain.  The only way in which the PVC tubes are arguably
"joined together" in the proposed operations is through the area net which is spread over them.
The net is not attached to the tubes, but is stretched over them and anchored to the sea bottom
with rebar.    The Appellants argue through a forceful analogy that if this is enough to make a
structure, then every woodpile with a tarp over it is also a structure, since the tarp protects the
pile from the elements as the net protects the geoducks from predators.    If it be objected that
the net also holds loose tubes together, the analogy could be modified to a tarp spread over a
pile of leaves to keep them from blowing away.  In either event, deeming the presence of the
tarp sufficient to transform the pile into a structure seems counter to both ordinary usage and
the building codes.

What may seem absurd under one set of laws, though, is not necessarily so under
others.  As far as process is concerned, the heart of the purpose of the SMA is the recognition
that

"coordinated planning is necessary in order to protect the public interest associated with
the shorelines of the state while, at the same time, recognizing and protecting private
property rights consistent with the public interest. There is, therefore, a clear and urgent
demand for a planned, rational, and concerted effort, jointly performed by federal, state,
and local governments, to prevent the inherent harm in an uncoordinated and piecemeal
development of the state's shorelines."

RCW 90.58.020.

Turning to substance, the legislature stated that

"[i]t is the policy of the state to provide for the management of the shorelines of the state
by planning for and fostering all reasonable and appropriate uses. This policy is
designed to insure the development of these shorelines in a manner which, while
allowing for limited reduction of rights of the public in the navigable waters, will promote
and enhance the public interest. This policy contemplates protecting against adverse
effects to the public health, the land and its vegetation and wildlife, and the waters of the
state and their aquatic life, while protecting generally public rights of navigation and
corollary rights incidental thereto."

RCW 90.58.020.
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The SMA implements these policies in part through a permit system.  The definition of
development is in large part the litmus showing when a permit is required for a proposed use.
Whether or not it is absurd to deem the tarp to make a structure, it is not irrational or absurd for
the legislature to decide that having parts joined together in some definite manner makes a
piece of work a "structure" in applying this prong of the definition of development.    To fully
serve the SMA policies just noted, interpretation should lean in the direction of the broader
reading of these definitions.  Inclusion of a doubtful case in the permit process better serves
those policies, both procedural and substantive, than exclusion.

The PVC tubes, mesh caps and nets are pieces of work, individually or collectively.  The
tubes are parts of that work.  Their array or configuration is in "a definite manner".   The
question, then, is whether they are "joined together" in that manner.

The area net is spread over and comes into contact with the tubes, but is not attached to
them.  The two purposes of the nets are to contain loose tubes and afford protection from
predators.  Ex. 9.    Thus, the nets do not hold the tubes together or in place.  Only when they
come loose does the net contain them.

"Join" is not defined in the SMA, its implementing rules or the SMP.  The principal
dictionary definitions of "join" are

"to put or bring together and fasten, connect or relate so as to form a single unit, a whole
or continuity . . .

to put or bring into close contact, association or relationship . . .

to come into the company of . . ."

Webster's Third New International Dictionary (1976).   The third of these entries, though, is likely
not apt, since its examples all relate to persons.

The use of the terms "fasten" and "connect" in the first entry suggests that the net does
not "join" the tubes, since the net is not attached to them and only holds them together if they
come loose from the sea bottom.   On the other hand, the facts that the net is anchored so as to
close the area of the tubes to predators and that it is placed to contain the tubes as they are
pushed from the sand suggests that it brings the parts into association or relationship, thus
falling within the second entry.  Ordinary English usage welcomes either reading.

The objective of statutory construction is "to ascertain legislative intent as expressed in
the statute."  Martin v. Meier, 111 Wn.2d 471, 479 (1988).   More specifically,

"[i]n determining the meaning of words used but not defined in a statute, a court must
give careful consideration to the subject matter involved, the context in which the words
are used, and the purpose of the statute [cit. om.] 'Language within a statute must be
read in context with the entire statute and construed in a manner consistent with the
general purposes of the statute.' [cit. om.]"
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PUD of Lewis County v. WPPSS, 104 Wn.2d 353, 369 (1985).  In short, the "paramount
concern"

"is to ensure that the statute is interpreted consistently with the underlying policy of the
statute."

Safeco Insurance Co. v. Meyering, 102 Wn.2d 385, 392 (1984).

For the reasons expressed above, when the text of the law and available definitions
leave the matter equally doubtful, the procedural and substantive polices of the SMA are better
served by navigating the permit process.  Therefore, the PVC tubes should be deemed "joined"
for purposes of the definition of "structure".

The final step is to determine whether the use involves the "construction" of a structure,
as stated in RCW 90.58.030 (3) (a), when none of the constituent parts of the operations is
actually constructed in the shoreline.  Although "construction" is not defined in the SMA, other
definitions in it answer this question.

RCW 90.58.030 (3) (e) defines substantial development and exempts from its scope the
"construction or modification of navigational aids such as channel markers and anchor buoy."
Unless they are deemed "obstructions', navigational aids would only be deemed developments
or substantial developments by virtue of involving construction of a structure.   Buoys and the
like are constructed on shore and placed in waters subject to the SMA.  Thus, under the Act the
placement of structures in the shorelines counts as construction. Therefore, placement of the
tubes and nets involve "construction" of a structure.

These conclusions, however, are contradicted by Attorney General Opinion (AGO) 2007
No. 1.   That opinion addressed, among others, the question whether shoreline substantial
development permits are required for planting, growing and harvesting farm-raised geoducks by
private parties.  The method of geoduck operations examined by the AGO is virtually the same
as that involved in these appeals. The AGO concluded that geoduck operations would fall within
the definition of "development" in the SMA only if they caused substantial interference with
normal public use of the surface waters, one of the elements of that definition.  The AGO
concluded that geoduck operations would not fall within any of the other elements of the
definition of development.

The AGO cited the definition of structure from WAC 173-27-030 (15) as "a permanent or
temporary edifice or building, or any piece of work artificially built or composed of parts joined
together in some definite manner", the same definition analysed above.  The AGO noted that
the PVC tubes are not edifices or buildings and do not form an edifice or building taken
together.  The opinion stated also that the tubes are not parts joined together in a definite
manner.  Therefore, it concluded, geoduck operations do not involve structures.

This analysis, however, ignored without explanation the element of the definition
including "any piece of work artificially built".  In doing so, the AGO read the word "or" out of the
definition in violation of the canon of construction that a legislative body is presumed not to have
used superfluous words and that meaning, if possible, must be accorded to every word in a
statute.  See Applied Industrial Materials v. Melton,  74 Wn. App. 73 (1994).   The only way of
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according meaning to every word in the definition of "structure" is to deem it also to include "any
piece of work artificially built".  When that is done, as shown above, the proposed operations
must be deemed to involve structures.

In addressing the "composed of parts joined together" prong of the definition, the AGO
concluded that the tubes do not meet this description, but did not analyse the definition of "join"
or the structure or function of the area net.  Those analyses, as shown above, indicate that the
tubes and net constitute a structure under this prong also.

The AGO states that its conclusion is reinforced by the decision in Cowiche Canyon
Conservancy v. Bosley, 118 Wn.2d 801 (1992), in which the Court rejected the argument that
the removal of railroad trestles was a development, because it modified a structure.  The
Department argues at Ex. 12 that Cowiche Canyon has no application to this case, because it
involves removal, not installation.  The Appellants reply at Ex. 13 that the relevance of the case
lies in its use of a common-sense approach in concluding that removal is not modification.  The
Appellants are correct, but  the analysis above applies that common-sense approach in
concluding that these operations are structures under the definition.

As the Appellants point out in Ex. 13, Attorney General Opinions are not controlling, but
are entitled to great weight.  Thurston County v. City of Olympia, 151 Wn.2d 171, 177 (2004).
As also pointed out by Appellants, greater weight attaches to an agency interpretation when the
legislature acquiesces in that interpretation, and the legislature has not overturned this AGO,
even though it has adopted legislation concerning geoducks since its issuance.  Legislative
acquiescence, however, "is not conclusive, but is merely one factor to consider."  Meyering, 102
Wn.2d at 392.

These rules, I believe, mean that an Attorney General Opinion is something more than a
tiebreaker if a decision cannot be made on other grounds.   They mean, at least, that an AGO
must play a prominent and weighty role in making the decision.  It is not, however, conclusive.

Here the AGO failed to consider part of the definition which it was construing, the
element deeming "any piece of work artificially built" to be a structure.  Nor did it offer any
analysis construing the definition to exclude that element.  This decision, therefore, does not so
much disagree with the AGO's analysis, as fill in an element not treated in it.  This decision does
disagree with the AGO's conclusions, but, for the reasons above, I believe that disagreement is
well founded.

The other element of the definition, "piece of work . . . composed of parts joined together
in some definite manner . . ."  is, as noted, a much closer call.   As such, the deference
accorded Attorney General Opinions becomes more important.  However, as noted the AGO
does not analyse the definition of "join" or the structure or function of the area net.  When that is
done, and the policies of the SMA and the canons of construction are examined, the discussion
above shows, I believe, that the better interpretation is that this counts as a structure.
Following the AGO in spite of this would elevate "great weight" to conclusiveness, which is not
the role of an AGO.

4.  The second ground of the administrative determinations: that the proposal will
involve the removal of sand, gravel or minerals.
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As noted, "development" is defined by RCW 90.58.030 (3) (a) to include "removal of any
sand, gravel, or minerals".

The Department states at Ex. 12, pp. 9-10, that proposed operations will remove sand
from the site, will generate a turbid plume which transports sediment off the site, will result in
loss of elevation at the site due to sand removal, and will increase erosion during storms.  The
Department bases these factual allegations on a consultant statement and the Washington
Geoduck Growers Environmental Codes of Practice, part of Ex. 12.

None of these factual allegations are included in the stipulation of facts at Ex. 9.  The
principal stipulated facts concerning harvesting are that the sand around the geoduck will be
loosened using a pressurized hose and nozzle and a vessel-mounted high volume, low
pressure water pump.  The clams will then be extracted one at a time by hand.  See Ex. 9,
Sections 4 and 9.

The parties have stipulated that the summary judgment motions will be decided on the
basis of the stipulated facts.  This is consistent with the nature of summary judgment, which can
only rely on facts which are agreed or which raise no material issue.  See CR 56.   The
Appellants make clear at Ex. 13, p. 2 that they dispute the factual allegations made by the
Department in Ex. 12 and are ready to offer contrary evidence.

For these reasons, the factual allegations in Ex. 12 cannot be relied on for the truth of
the matters asserted.  Only the facts stipulated in Ex. 9 may play that role.  The allegations in
Ex. 12, however, along with the Appellants' statement at Ex. 13, p. 2, show that the amount and
nature of sand or sediment removal is a genuine issue of fact.

The Department points out also that the definition of development includes "removal of
any sand, gravel, or minerals" (emph. added) and argues that by their nature these operations
will result in some removal of sand and sediment through injection of pressurized water and
loosening of the geoducks.  Based on the stipulation only, I expect the Department is correct in
this factual assertion.  However, I do not believe the Department is correct in the implied
corollary, that the disturbance of the minutest amount of sediment counts as removal under the
definition.  If that were the case, as the Appellants argue, walking on the beach at low tide would
be a "development", since some sand or mud would be removed on shoes.  To avoid this
strained or absurd consequence, some minimal amount or type of removal of beach material
must be allowed without triggering characterization as a development.   The nature of that
threshold need not be determined here.  Its presence, though, means that the Department's
argument cannot be accepted.

The Appellants invoke in their favor the canon of construction providing that the meaning
of words may be indicated or controlled by those with which they are associated.  See State v.
Roggenkamp, 153 Wn.2d 614, 623 (2005).  They argue that since sand, gravel, and minerals
are all materials that are mined in the shorelines, this prong of the definition is intended only to
capture the mining of those materials.   The purpose of the canons of construction, as with all
statutory construction, is to identify and serve legislative intent.  Martin, supra.  To determine
that intent, a court will look first to the language of the statute.  Where statutory language is
plain and unambiguous, a statute's meaning must be derived from its wording.  SEIU v.
Superintendent of Public Instruction, 104 Wn.2d 344, 348 (1985).
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The use of the word "any" in this definition signals a plain intent to include actions
beyond mining.  The ambiguity in the de minimus threshold just discussed is best dissolved by
judicial implication of a reasonable minimum level, not through narrowing the definition's scope
to contradict its terms.  Further, the inclusion of "dredging" in the definition of development, an
activity commonly associated with seabed mining, suggests that the prong of the definition
under consideration was intended to reach beyond mining.  The reference to "removal of any
sand, gravel, or minerals" is not restricted to mining.

The Appellants' principal argument on this point rests on the AGO discussed above and
the adherence of the Department of Ecology and Department of Natural Resources to it.  The
AGO characterized geoduck harvesting as incidentally releasing silt and sediment which may
temporarily be found in the surrounding water.  AGO 2007 No. 1, p. 2.  The AGO concluded that
this did not involve the "removal of any sand, gravel, or minerals" for two reasons.  First, the
disruption of substrate around a geoduck cannot legally be distinguished from clam digging or
raking and it would be too burdensome to require substantial development permits for all
significant clam beds.  Id. at 7.  Second, only a "minimal" amount of materials would be
removed.

The Attorney General is authorized to give written opinions "upon constitutional or legal
questions."  RCW 43.10.030 (7).   The conclusion that a specific set of facts falls within a
statutory definition is an opinion on a legal question.  Thus, this AGO's analysis of whether
described geoduck operations constituted a structure was an authorized role of an AGO.   Here,
in contrast, without citing any evidence, the AGO concludes that the geoduck operations will
only remove a "minimal" amount of materials and thus do not meet this prong of the definition of
development.  This conclusion is announced, no matter what the consistency of the substrate,
what the pressure of the water used, what the length of water injection, or what the
characteristics of water or current; and without any consideration of how much sand or sediment
might in fact be removed under these varying conditions.  These are factual determinations and,
as the assertions of the Appellants and Department suggest, likely highly contested factual
determinations.   As such, they are not amenable to determination as a matter of law or by
definition.  The AGO's attempt to do so, I believe, was beyond the authority of RCW 43.10.030
(7).

The AGO also expresses concern that a contrary interpretation would have the
unintended consequence of requiring other clam operations to obtain a substantial development
permit.  This would be persuasive if it were established that geoduck and other clam harvesting
disrupts a similar amount of substrate and that other clam harvesting is exempt from obtaining a
substantial development permit.   The first point is a matter of fact which is assumed by the
AGO.  The second is a legal issue which is touched only through the statement: "We find no
indication that the SMA has ever treated clam harvesting, alone, as development."   AGO 2007
No. 1, p. 2.   The lack of such an indication, however, doe not necessarily show that all clam
harvesting is in fact exempt under the SMA.

Whether these geoduck proposals constitute development through the removal of any
sand, gravel, or minerals raises a number of issues of material fact and is not amenable to
resolution through this AGO.  Therefore, the summary judgment motions by Appellants and the
Department on this issue are denied.
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5.  The third ground of the administrative determinations: that the tubes and
netting serve as an obstruction on the beach.

RCW 90.58.030 (3) (a) defines development to include "placing of obstructions".
Because the definition also includes "any project of a permanent or temporary nature which
interferes with the normal public use of the surface of the waters", the obstructions referred to
seem intended to be other than those interfering with normal public use of the surface of the
waters.   The administrative determination on appeal is consistent with this view, finding that the
tubes and netting are an obstruction "on the beach".

The tidelands on which these operations are proposed are privately owned.  See Ex. 9,
Section 1.  Under general principles of property law, the private owners could exclude the public
from walking on their beaches.  See Presbytery of Seattle v. King County, 114 Wn.2d 320
(1990) (the right to exclude others is one of the fundamental attributes of property ownership).
The AGO discussed above concluded that tubes could obstruct one walking on the beach, but
that would only be relevant if the public had a right to use the tidelands.  Thus, the AGO
concluded, a geoduck operation on private tidelands would not constitute development through
the placing of obstructions.  Implicit in this holding is the view that "obstructions" refers to the
impeding of human passage, not that of fish, shellfish or sediment.

The AGO's conclusion that tubes and nets cannot obstruct public passage on beaches
which the public has no right to use is sound in both logic and policy.   Before resting in that
conclusion, though, the public trust doctrine must be examined.

Our Supreme Court outlined the public trust doctrine in the following holdings from
Caminiti v. Boyle, 107 Wn.2d 662 (1987):

". . . the State's ownership of tidelands and shorelands is not limited to the ordinary
incidents of legal title, but is comprised of two distinct aspects.

The first aspect of such state ownership is historically referred to as the jus privatum or
private property interest. As owner, the state holds full proprietary rights in tidelands and
shorelands and has fee simple title to such lands. Thus, the state may convey title to
tidelands and shorelands in any manner and for any purpose not forbidden by the state
or federal constitutions and its grantees take title as absolutely as if the transaction were
between private individuals . . .

The second aspect of the state's ownership of tidelands and shorelands is historically
referred to as the jus publicum or public authority interest . . . More recently, this jus
publicum interest was more particularly expressed by this court in WILBOUR v.
GALLAGHER, 77 Wn.2d 306, 316, 462 P.2d 232, 40 A.L.R.3d 760 (1969), CERT.
DENIED, 400 U.S. 878 (1970) as the right

'of navigation, together with its incidental rights of fishing, boating, swimming,
water skiing, and other related recreational purposes generally regarded as
corollary to the right of navigation and the use of public waters.'

The state can no more convey or give away this jus publicum interest than it can
"abdicate its police powers in the administration of government and the preservation of
the peace . . . Thus it is that the sovereignty and dominion over this state's tidelands and
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shorelands, as distinguished from TITLE, always remains in the State, and the State
holds such dominion in trust for the public. It is this principle which is referred to as the
'public trust doctrine'. "

Caminiti, 107 Wn.2d at 668-670 (footnotes and citations omitted).  See also Wilbour v.
Gallagher, 77 Wn.2d 366 (1969), State v. Longshore, 141 Wn.2d 414 (2000), and Washington
State Geoduck Harvest Assoc. v. DNR, 124 Wn. App. 441 (2004).

The requirements of the public trust doctrine, the Court held, "are fully met by the
legislatively drawn controls imposed by the Shoreline Management Act . . ."  Caminiti, 107
Wn.2d at 670.

As stated in the excerpt from Wilbour v. Gallagher, above, the public trust doctrine
protects the right of navigation,

"together with its incidental rights of fishing, boating, swimming, water skiing, and other
related recreational purposes generally regarded as corollary to the right of navigation
and the use of public waters."

In the unpublished opinion of Bainbridge Island v. Brennan, No. 31816-4-II, (2005), Division II of
the Court of Appeals held that under the public trust doctrine, the public may use tidelands when
covered by water, but the public has no right to walk across private property when the tide is
out.

The Supreme Court approached the same issue in State v. Longshore, above, when it
decided that the public trust doctrine does not give the public the right to gather naturally
growing shellfish on private property.  The Court expressly stated, though, that it did not
determine whether the public has a right to cross over private tidelands on foot.  Longshore, 141
Wn.2d at 429, n. 9.

With the unpublished status of Brennan and the express "non-decision" of Longshore,
the fairest conclusion is that our appellate courts have not yet decided whether the public trust
doctrine gives the public the right to walk across private tidelands.  Consistently with the AGO,
whether the PVC tubes are obstructions on the beach and hence "developments" depends on
whether the public has that right.   Given the complexities of the application of the public trust
doctrine, this is not an issue that should be decided without briefing.  Therefore, the summary
judgment motions on this issue should not be decided at this time.

The remaining issue is the Department's contention that the tubes and nets constitute
obstructions on the beach, because they impede the passage of fish and other sea creatures or
the flow of sediment.

"Obstruction" is not defined in either the SMA, its implementing rules, or the SMP.   No
case law or Shoreline Hearings Board decisions on the meaning of obstruction were cited.  As
noted, the AGO takes the position that obstruction applies only to human passage.  The
Department argues that the mandate to construe the SMA broadly to protect the state
shorelines as fully as possible means that obstructions to marine life must also be considered.
The Appellants cite the AGO, point out that the Department's consultants conclude that the
effect of the tubes on sediment movement is likely negligible, point out that requiring marine
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animals to move around the tubes does not comport with the accepted definition of obstruction,
and raise a number of factual issues.

With none of the arguments being definitive, I would normally defer to the view
expressed in the AGO, because it is a rational way of implementing the purposes of the SMA.
However, because the issue might be treated in the decisions of the Shoreline Hearings Board,
it makes most sense to allow the parties to research that, if desired, before deciding whether
obstructions of marine life count as obstructions under the definition of development.  The one
holding that can be made at this time is that the proposed operations do not meet the definition
of development due to their effect on sediment flow.  Even if the obstruction of sediment flow fell
within the definition of development, the facts alleged by the Department, if considered, would
show only that the proposals' effect on sediment movement would be negligible.  Thus,
assuming all pertinent legal and factual issues favorably to the Department, no obstruction of
sediment would be shown.

D.  Summary of order.

1.  The Department's summary judgment motion that the proposed geoduck operations
are a "development" under the SMA because they involve "construction of a structure" is
granted.  The Appellants' summary judgment motion on the same issue is denied.  The first
ground of the administrative determinations on appeal, that the placement of tubes and netting
on the beach constitutes construction of a structure and consequently a development, is upheld.

2.  The summary judgment motions by the parties on whether the proposed operations
are a "development" under the SMA because they involve "removal of any sand, gravel, or
minerals" are denied due to the presence of genuine issues of material fact.

3.  On the third ground of the administrative determinations, whether the tubes and
netting serve as an obstruction on the beach, summary judgment is granted in favor of the
Appellants on the issue of sediment movement: the proposed operations are not developments
due to their effect on the movement of sediment.  Summary judgment is not entered at this time
on the other issues relating to this third ground, due to the need for further examination of the
public trust doctrine and review of whether any Shoreline Hearings Board decisions address
whether the "placing of obstructions" includes obstructions to marine life.

4.  The effect of the above decisions is that the proposed operations are deemed
"developments" under the SMA under the first ground of the administrative determinations,
requiring a substantial development permit for the proposals.  Thus, unless this determination is
reversed, a hearing on a substantial development permit is required for the proposed
operations, and the appeals of the other grounds of the administrative determinations are
mooted, as well as the motion in limine.

Dated this 21st day of January, 2011.

_________________________
Thomas R. Bjorgen
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Thurston County Hearing Examiner
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Andrew Deffobis

From: Ian Lefcourte
Sent: Monday, December 9, 2019 1:27 PM
To: SMP
Subject: FW: Judge Bjorgen and Judge Tabor rulings
Attachments: 20110121_ThurstonCnty_HearingExaminer_Order_SDP.pdf; 20111021

_TaylorArcadia_vs_ThursCnty_Superior_Tabor.pdf

FWD 
 

From: Brad Murphy <brad.murphy@co.thurston.wa.us>  
Sent: Wednesday, December 4, 2019 12:03 PM 
To: Andrew Deffobis <andrew.deffobis@co.thurston.wa.us> 
Cc: Ian Lefcourte <ian.lefcourte@co.thurston.wa.us>; Polly Stoker <polly.stoker@co.thurston.wa.us> 
Subject: FW: Judge Bjorgen and Judge Tabor rulings 
 
Hi Andy, 
 
Comments from Kathryn and Patrick Townsend. 
 
Thanks, 
Brad 
 

From: Kathryn Townsend <kath.townsend@gmail.com>  
Sent: Wednesday, December 4, 2019 10:24 AM 
To: Brad Murphy <brad.murphy@co.thurston.wa.us>; Kraig Chalem <kraig.chalem@co.thurston.wa.us> 
Cc: Patrick.Townsend@townsendsecurity.com; Anne Van Sweringen <avansw2@gmail.com>; Phyllis Farrell 
<phyllisfarrell681@hotmail.com> 
Subject: Fwd: Judge Bjorgen and Judge Tabor rulings 
 
Dear Brad and Kraig, 
 
Since Andrew Deffobis let us know that he is out of the office until December 6, 2019, on his advice we are forwarding 
this message to you. 
 
Please confirm receipt and let us know that you will post the attached rulings on the Thurston County SMP website. 
 
Sincerely, 
Kathryn and Patrick Townsend 
 

Date: Wed, 04 Dec 2019 09:08:24 ‐0800 
To: andrew.deffobis@co.thurston.wa.us, PlanningCommission@co.thurston.wa.us 
From: Kathryn Townsend <kath.townsend@gmail.com> 
Subject: Judge Bjorgen and Judge Tabor rulings 
Cc: Patrick.Townsend@townsendsecurity.com, Anne Van Sweringen <avansw2@gmail.com>, Phyllis 
Farrell <phyllisfarrell681@hotmail.com> 
 
Hi Andrew, 
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Attached are the rulings by Judge Thomas Bjorgen and Judge Gary Tabor related to the AG Opinion that 
you posted on the SMP website. 
 
We suggest that it would be honest and principled to include these rulings in your list of important 
documents for tonight's meeting. Ironically, Thurston County prosecuting attorney, Jeff Fancher, argued 
these cases and won against the shellfish industry. Now the County appears to support the shellfish 
industry. Please explain. 
 
Please add the following Power Point to citizen concerns related to shellfish aquaculture. 
https://protectourshoreline.org/slideshow/POS_ShellfishAquacultureConcerns.pdf  
 
Kathryn and Patrick Townsend  



From: John Woodford
To: Jennifer Davis; Polly Stoker; Andrew Deffobis
Subject: April 15, 2020, virtual Planning Commission meeting
Date: Friday, April 17, 2020 1:53:35 PM

Ms. Davis, Ms. Stoker, Mr. Deffobis and Commissioners,

As a non-participating observer of last Wednesday's meeting I would like to add my
comments. First, please do not make virtual meetings the “new normal” for the long term…for
the short term-okay. Return to live meetings in Room 152 when the governor and BoCC say
we’re ready. And, please do not ever consider holding Open Houses or Public Hearings in a
virtual format; the public has to be able to participate in person.

Now…the things that I liked and appreciated with the virtual format. I could see all of you
participants very well. And I could actually HEAR all of your comments…something that is
most often very “iffy” in a live meeting. The visual material presented by Shannon Shula and
Andrew Deffobis was vastly more visible and useful than images projected on the screen in
Room 152. And, I could sit at home at my desk, spread out my notes/my copy of Ch 19.600
and easily make new notes.

One thing missing from the virtual meeting, that I would have liked hearing, was the Public
Comments/Communication. I know that you received five written comments and that they are
already posted on your web page, but I would have liked to hear at least a very brief summary
of the subject matter of each comment during the meeting.

Now, Andy, I would like to raise some SMP items that were not discussed Wednesday
evening. 

1) Why were Water Oriented Industrial Uses in Shoreline Residential SEDs changed
from “Prohibited” to “Conditional Use Permit”? See Table 19.600.105…the Matrix,
19.600.150.A.2 and 19.600.150.B.3.a. Where in a Thurston County Shoreline
Residential SED could you find a place where any industrial use would be compatible
with residential use? Everyone, please take a close look at the SED map. Other than the
Boston Harbor area and a sizable portion the west coast of Eld Inlet (Steamboat Island),
all other marine water Shoreline Residential stretches are very limited. The vast
majority of Shoreline Residential properties are adjacent the County’s fresh water lakes.
Allowing any industrial use in an existing residential neighborhood seems counter to
any reasonable planning standards.

2) These comments deal with 19.600.160 Mooring Structures and Activities.

a) 19.600.160.C.1.p and f plus 19.600.160.C.5.e through h deal with covers and
grating requirements for boat houses, piers and floats. While this has been
discussed in the past, it did not come up on Wednesday. None of this applies to
the fresh water lakes of Thurston County.

b) 19.600.160.C.4.c states, “Piers shall have a north-south orientation…” And it
goes on to say that the pier height must be raised for every degree that the pier
departs from this n-s orientation. I assume that this has something to to do with
salmon/juvenile salmonids; the requirement should not apply to lakes…where
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most of the residential properties occur. I live on Long Lake which has a
predominately north-south bearing. Therefore, for most Long Lake residents to
have a pier perpendicular to their shoreline (an east-west orientation), they would
have to raise it far above the water level.

c) 19.600.160.C.4.d states, “New or replacement piers must be oriented in a
straight line.” Does this prohibit an L or T or even a curved configuration? If so,
why?

3) On your web site the SMP Draft-Chapter-19.700-update-Strike-thru-WM.pdf that
appears on the Meeting Agenda for April 15, 2020, contains no strikes-through or
change of any kind. This is exactly the same Chapter 19.700 that was first presented to
the Planning Commission in the late summer of 2017. Or, am I missing something here?
Will 19.700 be on the agenda for the next Planning Commission meeting?

Thank you all for your efforts during these difficult times.

Stay Safe,

John Woodford, AIA, 
Chair
Thurston County Shoreline Stakeholder Coalition
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